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In the District Court of the United States of

America, in and for the District of Nevada

In Equity

No. H-117

RECONSTRUCTION FINANCE
CORPORATION, a corporation,

Plaintiff,

vs.

LEO F. SCHMITT, as Receiver of BANK OF
NEVADA SAVINGS & TRUST COMPANY,
CARSON VALLEY BANK, TONOPAH
BANKING CORPORATION and VIRGINIA
CITY BANK,

Defendants.

BILL OF COMPLAINT FOR INJUNCTION
AND DECLARATORY RELIEF

Plaintiff complains of defendants and for cause

of action alleges:

I.

That at all of the times herein mentioned, Recon-

struction Finance Corporation was and now is a

corporation organized and existing under and by

virtue of the laws of the United States of America.

11.

That at all of the times herein mentioned The

[2] Reno National Bank was and now is a national

banking association, organized and existing under
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and by virtue of the banking laws of the United

States of America, and having its principal office

and place of business in the City of Reno, State of

Nevada.

III.

That at all of the times herein mentioned, each of

the following were and now are corporations or-

ganized and existing under and by vii-tue of the

laws of the State of Nevada:

Bank of Nevada Savings & Trust Company

Carson Valley Bank

Tonopah Banking Corporation

Virginia City Bank
Huniboldt-Lovelock Irrigation Light & Power

Co.

Old Channel Ditch Comj)any

Union Canal Ditch Company

Yomig Ditch Company

IV.

At all of the times herein mentioned, John G.

Taylor, Inc. was and now is a corporation organized

under the laws of the State of Wyoming.

V.

That after due investigation of the financial con-

dition of The Reno National Bank, the Comptroller

of the Currency of the United States of America

found said bank to be insolvent, and on or about

the 9th day of December, 1932, in accordance with

the statutes of the United States of America in sucli

cases made and provided, appointed Walter J.
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Tobin Receiver of said bank and of the assets

thereof.

That thereafter, and on the 12th day of Decem-

ber, 1932, said Walter J. Tobin dnly quahfied as

snch Receiver [3] and ever since has been and now

is the Receiver of said The Reno National Bank.

VI.

That thereafter snch proceedings were dnly had

and taken in and by the District Conrt of the State

of Nevada in and for the First Jndicial District,

that by orders and jndgments duly given and made

by said court on the 28th day of February, 1934,

Leo F. Schmitt was appointed Receiver of each of

the following banking corporations

:

Bank of Nevada Savings & Trust Company

Carson Valley Bank

Tonopah Banking Corporation

Virginia City Bank

That immediately thereafter said Leo F. Schmitt

duly qualified as such Receiver and ever since has

been and now is the duly appointed, qualified and

acting Receiver of said corporations, and of the

business, property and assets of each thereof.

vri.

That on the ninth day of June, 1930, and for

many years prior thereto, John G. Taylor was the

owner of the following number of shares of the

capital stock of the respective companies indicated:

37,273 shares Class A stock of Humboldt-Love-

lock Irrigation Light & Power Company
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2,857 shares of Young Ditch Company

150 shares of Union Canal Ditch Company

[4]

1,121-1/3 Shares of Old Chaimel Ditdi Com-

pany

That said shares of stock are hereinafter referred

to as "said water stock" and said companies are

hereinafter referred to as "said water companies".

VIII.

That by virtue of his ownership of certain huids

situate in the Lovelock Valley, more particularly

described in the schedule hereunto annexed and

marked Exhibit A, the ownership of said water

stock vested in the said John G. Taylor certain

rights (hereinafter referred to as "water rights")

to receive from the respective water companies cer-

tain quantities of water for use upcm said lands,

and/or to the use of the ditches and other facilities

of the respective water companies for the convey-

ance of water to said lands.

IX.

That said water rights, as well as said watei-

stock, now are and at all times have been comiected

with, belonging, appurtenant or incident to the said

lands referred to in the next preceding i)aragraph

hereof, or used in connection therewith, and of such

nature as to pass with a conveyance of said lands.

That without said water rights said lands ar(^ avitl

and practically without value.
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X.

That on the ninth day of June, 1930, said John

G. Taylor made, executed and delivered to John G.

Taylor, Inc., a corporation organized and existing I

under and by virtue of the laws of the State of
;

Wyoming, a deed conveying to said John G. Taylor,

Inc. all property, real, personal and mixed, then .

owned by the said John G. Taylor, [5] w^ithin the

State of Nevada, save and except i)roperty standing
j

in his name and located within the corporate limits
(

of the City of Lovelock, State of Nevada. That said
|

deed was duly acknowledged so as to entitle it to be
\

recorded and that the same was duly recorded in i

the offices of the County Recorder of the Counties

of Pershing, Humboldt and Elko, State of Nevada,

on or about the 12th day of June, 1930. That no •

pai-t of the lands referred to in Paragraph VIII ,

hereof, or of said water stock or said water I'ights '

was or is located within the corporate limits of the

City of Lovelock, State of Nevada. That by virtue i

of said deed all of said lands, w^ater stock and water

rights passed to and became vested in the said John

G. Taylor, Inc.

XI.

That at all times since the execution and delivery

of said deed, John G. Taylor has been president

of John G. Taylor, Inc. and owner of all of its is-

sued and outstanding capital stock excepting only

directors' qualifying shares.
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XII.

That on the 12th day of March, 1932, said John

G. Taylor, Inc. made, executed and delivered to The

Reno National Bank its promissory note payable on

demand to the order of The Reno National Bank,

m the principal amount of $700,000.00. That simul-

taneously with the execution and delivery of said

promissory note, said John G. Taylor, Inc., for the

purpose of securing the payment of said promissory

note, made, executed and delivered to The Reno Na-

tional Bank a real estate mortgage and a chattel

mortgage. That each of said mortgages was duly

acknowledged by the said John G. Taylor, Inc. [6]

so as to entitle it to be recorded and each of said

mortgages was in fact recorded in the office of the

Comity Recorders of the Counties of Humboldt,

Pershing and Elko, State of Nevada. That there-

after, an error having been discovered in said real

estate mortgage, the said John G. Taylor, Inc. on

or about the 27th day of April, 1932, for the pur-

pose of securing the said promissory note, made,

executed and delivered to The Reno National Bank

a new real estate mortgage dated as of the 12th day

of March, 1932, which said real estate mortgage was

duly acloiowledged so as to entitle it to be recorded,

and the same was duly recorded in the offices of the

County Recorders of the Counties of Humboldt,

Pershing and Elko, State of Nevada.

XIII.

That in and by each of the real estate mortgages

mentioned in the next preceding Paragraph hereof,
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the said John G, Taylor, Inc. mortgaged unto The

Reno National Bank all of the lands referred to in

Paragraph VIII hereof, as well as all other lands

and interests in lands which the said John G.

Taylor, Inc. then owned, together with all water,

water rights, water applications, water permits or

privileges connected with, belonging, appnrtenant

or incident to the lands covered by said mortgage

or used in connection with all or any part of said

premises or Tised or nsable in connection therewith,

and all dams, reservoirs and ditches, canals and

other works for storage or carrying [7] of water

then owned by the mortgagor or in which the mort-

gagor then had or might thereafter acquire any in-

terest, and all applications then pending in the of-

fice of the State Engineer of the State of Nevada

for any and all watei' to be used upon any part or

portion of said lands, or used in connection there-

with.

That by virtue of said real estate mortgages said

water stock and water rights were hypothecated for

the payment of said promissory note in the prin-

cipal amount of $700,000.00.

XIV.

That at the time of the execution and delivery of

the aforesaid promissory note in the principal

amount of $700,000.00, share certificates evidencing

all of said water stock, duly endorsed for transfer,

were or had been delivered to and were held by The

Reno National Bank as further evidence of the

hypothecation of said water stock and water rights
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for the payment of the indebtedness evidenced by

said promissory note.

XV.
That prior to the fifth day of May, 1932, The

Reno National Bank endorsed, transferred and de-

hvered the aforesaid promissory note of John G.

Taylor, Inc. in the principal amount of $700,000.00,

to Reconstruction Finance Corporation, as col-

lateral security for a loan far in excess of the

amomit of said promissory note. That Reconstruc-

tion Finance Corporation ever since has been the

owner and holder of said promissory note and of

all liens securing the same. That no part of the

principal or interest of said promissory note of

John G. [8] Taylor, Inc. has been paid, save and ex-

cept that $70,779.27 has been paid on account of the

principal thereof, and that interest has been paid

thereon to June 30, 1932. That there remains im-

paid on account of the indebtedness for which said

promissory note was endorsed, transferred and de-

livered to this defendant as collateral security, an

amount far in excess of the principal amount re-

maining unpaid on said promissory note.

XVI.

That at all times prior to the 1st day of Novem-

ber, 1932, the businesses of both the Bank of Ne-

vada Sa\dngs & Trust Company and The Reno Na-

tional Bank were conducted in the same banking

rooms. That the directors of both banks were the

same and that the principal officers of both banks
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were the same. That the entire issued and outstand-

ing capital stock of tlie Bank of Nevada Savings &

Trust Company was held by and vested in the di-

rectors of The Reno National Bank in trust for the

shareholders of The Reno National Bank. That both

banks were conducted as a single banking unit. That

after the aforesaid promissory note in the principal

amount of $700,000.00 was endorsed, transferred

and delivered to the Reconstruction Finance Cor-

poration, the certificates evidencing said water

stock, by some means unknown to Reconstruction

Finance Corporation, found their way into the pos-

session of the Bank of Nevada Savings & Trust

Company, and at the time said Leo F. Schmitt was

appointed Receiver of the Bank of Nevada Savings

& Trust Company, were delivered to the said Leo

F. Schmitt. That said Leo F. Schmitt, as Receiver

of the Bank of Nevada Savings & Trust Company,

by virtue of his possession of said certi- [9] ficates,

asserts a lien on said water stock for the payment

of three promissory notes in the aggregate princi-

pal amount of $32,500.00, made, executed and de-

livered to the Bank of Nevada Savings & Trust

Company by John G. Taylor, Inc. subsequent to the

endorsement, transfer and delivery to the Recon-

struction Finance Corporation of the said promis-

sory note of John G. Taylor, Inc. in the principal

sum of $700,000.00. That said Leo F. Schmitt, in his

capacity as Receiver of Tonopah Banking Corpora-

tion, Carson Valley Bank and Virginia City Bank,

claims a lien as attaching creditor of John G.
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Taylor, Inc. and/or John G. Taylor for an indebt-

edness in the aggregate principal amount of

$24,000.00.

XVII.

That in applying for the loan made by the Re-

construction Finance Corporation to The Reno Na-

tional Bank, The Reno National Bank represented

to the plaintiff that the aforesaid promissory note

of John G. Taylor, Inc. in the principal amount of

$700,000.00 was secured by the hypothecation of the

lands referred to in Paragra])h VIII hereof, as en-

hanced in value by rights to the use of dams, reser-

voirs, ditches, canals and other works for the stor-

age and carrying of water, which said rights plain-

tiff alleges to be the same as the water rights re-

ferred to in Paragraph VIII. That the Reconstruc-

tion Finance Corporation would not have made said

loan to The Reno National Bank in the amount in

which said loan was made, if said water rights and

water stock were not to be hyj)othecated with the

lands referred to in Paragraph VIII hereof.

XVIII.

That the Bank of Nevada Savings & Trust Com-

pany, at the time the aforesaid promissory note of

John G. Taylor, Inc. in the principal amount of

$700,000.00 was endorsed, [10] transferred and de-

livered to the Reconstruction Finance Corpora-

tion, had full knowledge of the facts alleged in

Paragraphs VII, VIII, IX, X, XI, XII, XIII,

XIV, XV, XVI and XVII.
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XIX.
That the Tonopah Banking Corporation, Carson

Valley Bank and Virginia City Bank, and each of

them, at the time the aforesaid promissory note of

John G. Taylor, Inc. in the principal amount of

$700,000.00 was endorsed, transferred and delivered

to the Reconstruction Finance Corporation, had full i

knowledge of the facts alleged in Paragraphs VII, i

VIII, IX, X, XI, XII, XIII, XIV, XV, XVI and

XVII.

XX.
That said Leo F. Schmitt threatens to transfer,

i

and unless enjoined by the order of this Honorable
j

Court, will transfer the certificates in his possession i

evidencing said water stock to third persons, to the
\

irreparable injury of Reconstruction Finance Cor-

poration. That said Reconstruction Finance Corpo-

ration has no adequate remedy at law.

XXI.
That prior to the commencement of this action

plaintiff obtained leave of the District Court of the \

State of Nevada for the First Judicial District to

commence and prosecute this action.

Wherefore, plaintiff prays that the court enjoin

the said Leo F. Schmitt, during the pendency of
j

this action, from transferring or parting with pos-

session of said certi- [11] ficates evidencing said

water stock, and that the court make and enter its

judgment declaring that said water stock and/or

water rights are subject to and covered by the lien
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of the aforesaid real estate mortgage and/or to the

lien of the plaintiff for the payment of the afore-

said promissory note of John G. Taylor, Inc. in the

principal amonnt of $700,000.00, and that the rights

and interests, if any, of the defendant in and to said

water stock and/or water rights, if any, are jnnior

and snhordinate to the rights and interests and lien

of the plaintiff, and generally declaring the rights

of the plaintiff and the defendant in reference to

said water rights and water stock in accordance

with the provisions of section 400 of Title 28 of the

United States Code; and awarding the plaintiff its

costs of suit incurred herein and such other and

further relief as may to the court seem meet and

just in the premises.

RECONSTRUCTION FINANCE
CORPORATION,

By ALLARD A. CALKINS
Manager, San Francisco

Loan Agency.

WILSON McCarthy
BROBECK, PHLEGER & HARRISON

Attorneys for Plaintiff. [12]

State of Nevada

County of Washoe.—ss.

Allard A. Calkins, being first duly sworn, deposes

and says:

That he is the Manager of the San Francisco

Loan Agency of the Reconstruction Finance Cor-

poration, the plaintiff in the above-entitled action,
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and that he makes this verification for and on be-

half of said plaintiff corporation; that he has read

the foregoing bill of complaint and knows the con-

tents thereof, and that the same is true according to

the best of his knowledge, information and belief.

ALLARD A. CALKINS

Subscribed and sworn to before me this 1st daj^

of November, 1934.

[Seal] H. S. GORMAN
Notary Public in and for the County of Washoe,

State of Nevada.

My commission expires Oct. 6, 1937. [13]

EXHIBIT "A"

All those certain j)ieces or parcels of land, situate

in the State of Nevada described as follows, to wit:

In Township 27 North, Range 31 East,

M. D. B. & M.

Section 3 : All of said section.

Section 4: Fractional part of the east half of

said section.

Section 10: Fractional part of the north half,

and that portion of the southwest quarter of said

section lying north of the Old Channel Ditch.

Section 20: The south half of the southeast

quarter.

Section 21 : The east half of the northwest

quarter; the east half of the southeast quarter of

the southwest quarter; that portion of the east half

of said section lying on the west side of what is

know^n as the Old River Channel.
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Section 22: The Ni/o of the SW^^; the ^Vn^
of the SWi4:j and 17 acres, more or less, in tlie

SE14 of the SWi/4 of said Section.

Section 28: The fractional W/o of the NEi/i and

that i)ortion of the NW/4 of said section lying on

the west side of the Old River Channel.

Section 29

Section 30

Section 31

Section 32

All of Section.

The EI/2 of the SE%.
The Ei/s.

Fractional part of the S% of the

NWi/4 and fractional part of the W/o of the STP^.

In ToA\Tiship 28 North, Ran^e 31 East,

Section 26

Section 33

Section 34

M. D. B. & M.

The EVs of ihe E^/o of said section.

The Ei/s of the NE% and the SE14.

All of said section.

In Township 28 North. Range 32 East,

M. D. B. & M.

Section 2 : The BYo of the SW^/i.

Section 16: The SE% of the NE14.

In TowTiship 30 North, Range 33 East,

M. D. B. & M.

Section 3 : The NW14 of the NW14.

Section 18: The SEi^ of the NE^^ and the

NEi/i of the SE%.
Section 21 : The Sl/o.

Section 28 : All of said section.

Section 30: The west half of the east half.

[Endorsed] : Filed Nov. 1st, 1934. [14]
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[Title of District Court and Cause.]

DEMURRER
Comes Now defendant above named, and de-

murring to Plaintiff's complaint on file herein, for

ground of demurrer alleges:

I.

That said complaint does not state facts sufficient

to constitute a cause of action against said de-

fendant.

AVherefore, said defendant prays that said plain-

tiff take nothing by its said action, and that said

defendant be hence dismissed, with costs.

PLATT & SINAI
Attorneys for Defendant. [15]

I Hereby Certify that I am one of the attorneys

for the above named defendant, and that in my

opinion the foregoing demurrer is well founded in

point of law.

JOHN S. SINAI
Attorneys for Defendant.

[Endorsed] : Filed Nov. 19, 1934. [16]

[Title of District Court and Cause.]

MINUTES OF COURT JUNE 8, 1936.

This being the time heretofore fixed for the hear-

ing on defendant's demurrer, and the same coming

on regularly this day, Messrs. Brobeck, Phleger &

Harrison, of counsel, appearing by Mr. A. M.
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Dreyer, for the plaintiff; and Samuel Piatt, Esq.,

of counsel, appearing for tlie defendant. Counsel

stipulate, for the purposes of the record, that this

demurrer may he deemed a motion to dismiss. Fol-

lowing argument by counsel for the res])ectiv(^

parties the matter is submitted to the Court. Mr.

Piatt noAv files memorandum of points and authori-

ties and Mr. Dreyer states he, likewise, will file

memorandum of points and authorities. It Is

Ordered that the motion to dismiss herein be, and

the same hereby is, overruled and the defendaut al-

lowed twenty days from and after this date with in

which to file answer. [17]

[Title of District Court and Cause.]

DEFENDANTS' ANSWER.

Now^ Come the above named defendants, through

their attorneys, Messrs. Piatt & Sinai, and by leave

of Court first had and obtained, file this their An-

swer herein, and admit, deny and aver, as follows:

I.

Defendants admit the allegations of paragra])lis

I, II, III, IV, V, VI and VII of said Bill of Com-

plaint. [18]

II.

Defendants deny that by A'irtue of the o^^^lel•ship

of John G. Taylor of certain lands situated in the

Lovelock Valley, more particularly described in
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Exhibit A of said Bill of Complaint, that the owner-

ship of said water stock, or any thereof, vested in

the said John G. Taylor, certain, or any rights, (re-

ferred to in said Bill of Complaint as "water

rights") to receive from the respective, or any,

water company or companies, certain or any quan-

tity or quantities of water for use upon, said lands,

or any thereof, and/or to the use of the ditches, or

any thereof, or other facilities of the respective

water companies, or any thereof, for the conveyance

of w^ater to the said lands, or any thereof.

III.

Defendants deny that said water rights, or any

thereof, as well as said water stock, or any thereof,

or either or any, now are or ever were or at all

times or at any time or times, have been connected

with, belonging, appurtenant or incident, or any or

either, to the said lands, or any thereof, referred to

in said Bill of Complaint, or used in connection

therewith; deny that said water rights, or said

water stock, or auy or either, or any part or por-

tion thereof, was or ever has been of such nature as

to pass with the conveyance of said lands. As to

w'hether without said water rights, as referred to

in paragraphs VIII and IX of said Bill of Com-

plaint, said lands are arid and practically without

value, these defendants have not sufficient informa-

tion wherewith to express a belief, and, therefore,

upon information and belief, deuy the same, [19]
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IV.

Defendants admit the allegations of paragi-aph X
of said Bill of Complaint, with the exception of the

last sentence thereof, and defendants admit that by

virtue of said deed all of said lands passed to and

became vested in the said John G. Taylor, Inc., but

deny that any part or portion of said water stock or

water rights passed to and became vested in the

said John G. Taylor, Inc.

V.

As to whether at all times since the execution and

delivery of said deed John G. Taylor has been

President of John G. Taylor, Inc., and owner of all

of its issued and outstanding stock excepting only

directors' qualifying shares, these defendants have

not sufficient knowledge whereby to express a be-

lief, and therefore, upon information and belief,

deny the same and place plaintiff on strict proof

thereof.

VI.

Defendants admit the allegations of para-

graph XII of said Bill of Complaint.

VII.

Defendants admit the allegations of the first

paragraph of paragraph XIII of said Bill of Com-

plaint; but in this connection aver that ''all water,

water rights, water applications, water permits or

privileges connected with, belonging, appurtenant

or incident to the lands covered by said mortgage,

or used in connection with all or any part of said



20 Pacific States Sav. <f L. Corp.

premises, or used or usable in connection therewith,

and all dams, [20] reservoirs and ditches, canals

and other works fo]' storage or carrying of water

then owned by the mortgagor, or in which the mort-

gagor then had or might thereafter acquire any in-

terest", as set out in said mortgage did not include,

nor was never intended to include, any of the stock

held ])y John G. Taylor individually in the various

water companies and corporations set out in plain-

tiff's Bill of Complaint, nor did not create or estab-

lish, and was never intended to create or establish

any lien or encumbrance of any kind, character or

nature upon such stock, or any part or portion

thereof.

Defendants deny that by virtue of said real

estate mortgages, or any or either thereof, said, or

any, water stock or water rights, were hyi:)othecated

for tlu^ payment of said promissory note in the

principal amoimt of $700,000, or in any other prin-

cipal amount. Defendajits allege that none of said

water stock and water rights by virtue of said real

estate mortgages, or either thereof, or at all, were

hypothecated, by way of security, or collateral, or

otherwise, to the Reno National Bank, to secure the

payment of the promissory note referred to in para-

graph Xll of plaintiff's Bill of Complaint.

Defendants deny that at the time of the execu-

tion and delivery of the said promissory note in the

principal amount of $700,000, or at any other time,

share certificates, or any certificate or certificates

evidencing all or any part or portion of said water
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stock, duly endorsed for transfer, or endorsed at all,

were or ever had been delivered to or were or were

or ever have been held, by the Reno National Bank

as fui*ther, or any evidence of the hypothecation of

said water stock or water rights, or either, for the

payment of the indebtedness evidenced by said

promissory note. [21]

VIII.

As to the allegations of paragraph XV of plain-

tiff's Bill of Complaint, these defendants have not

sufficient knowledge whereby to express a belief,

and, therefore, upon information and belief, deny

the same and generally and specifically each and

every ])ai-t and portion and averment thereof, and

place plaintiif on strict proof thereof.

IX.

Defendants admit that at all times prior to the

1st day of Moveml)er, 1932, the businesses of both

\he Bank of Nevada Savings & Trust Company and

the Beno National Bank were conducted in the

same banking rooms. Defendants admit that the Di-

rectors of both banks w^ere the same and that the

principal offices of both banks were the same. De-

fendants deny that the entire outstanding and is-

sued capital stock of the Bank of Nevada Savings

& Trust Company were held by and vested in the

Directors of the Reno National Bank in trust for

the shareholders of the Reno National Bank. De-

fendants deny that both banks were conducted as a

single unit; and in this connection defendants al-
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lege that since the organization of each of said

banks, and ever since, the Reno National Bank was

a Federal Bank organized mider the laws of the

United States of America, and that the Bank of

Nevada Savings & Trnst Company was a state bank

organized imden- and by virtne of the laws of the

State of Nevada ; that each of said banks was a

separate and distinct corporation one from the

other, and during all of the times that each was

open for the conduct of business, each of said banks

held itself out to the j)ublic, patrons, deposit- [22]

ors and others with whom it transacted business, as

a separate and distinct banking institution one from

the other, and so conducted its business with

patrons, depositors and persons with w^hom it dealt.

That as to whether after the i)romissory note in

the principal amount of $700,000 w^as endorsed,

transferred and delivered to the Reconstmction

Finance Corporation, the certificates evidencing

said water stock found their way into the posses-

sion of the Bank of Nevada Savings & Trust Com-

pany by some means imknown to Reconstruction

Finance Corporation, these defendant have no defi-

nite knowledge whereby to express a belief, but

uinm information and belief, deny the same, and in

this connection defendants aver that the share cer-

tificates of so-called water stock, referred to in said

Bill of Complaint, came into the possession of the

Bank of Nevada Savings & Trust Company through

hypothecation and pledge by way of security for

the payment of certain promissory notes duly exe-
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cuted by John G. Taylor, Inc., and endorsed l)y

Jolm G. Taylor to Bank of Nevada Savings &
Trust Company in the aggregate amount of $32,500

for money actually borrowed by the said John G.

Taylor, Inc., from the said Bank of Nevada Sav-

ings & Trust Company. That the certificates of

stock in the various water companies referred to in

said bill of complaint, were duly endorsed, hypothe-

cated, transferred and delivered to Bank of Nevada

Savings & Trust Company by said John G. Tayloi*,

and the said John G. Taylor entered into a col-

lateral security agreement, in Avriting, with Bank of

Nevada Savings & Trust Company, pledging said

so-called water stock as collateral security for the

payment of all of his then present indebtedness to

Bank of Nevada Savings & Trust Company and of

all of his future indebtedness to said bank. Defend-

ants admit that [23] at the time said Leo F.

Schmitt was appointed Receiver of the Bank of Ne-

vada Savings & Trust Company, the certificates evi-

dencing said water stock were delivered to the said

Leo F. Schmitt. Defendants admit that said Leo F.

Schmitt as Receiver of the Bank of Nevada Sav-

ings & Trust Company, by virtue of his possession

of said certificates, asserts a lien on said water stock

for the payment of three promissory notes in the

aggregate principal amount of $32,500, made, exe-

cuted and delivered to the Bank of Nevada Savings

& Trust Company by John G. Taylor, Inc., subse-

quent to the endorsement, transfer and delivery to

the Reconstruction Finance Corporation of the said
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promissory note of John G. Taylor, Inc., in the

principal sum of $700,000. Defendants admit that

said Leo F. Schmitt in his capacity as Receiver of

Tonopah Banking Corporation, Carson Valley
|

Bank and Virginia City Bank, claims a lien as at-

taching creditor of John G. Taylor Inc., and/or !

John G. Taylor for an indebtedness in the aggre-
j

gate principal amount of $24,000; but in this con- |

nection these defendants allege that the said Leo '

F. Schmitt as Receiver of the Bank of Nevada Sav- '

ings & Trust Company, claims and asserts a lien I

upon said water stock for the indebtedness of John
|

G. Taylor, Inc., to his said ])ank of Nevada Savings '

& Trust Company receivership, and in addition |

thereto an attachment lien for and on behalf of his
|

other receivership trusts hereinabove referred to,

upon such equities as may remain after his said first

lien has been satisfied.

X.

As to whether in applying for the loan made by

the Reconstruction Finance Corporation to the 1

Reno National Bank, the Reno National Bank I

represented to the plaintiff that the [24] aforesaid

promissory note of Jolm G. Taylor, Inc., in the :

princix)al amount of $700,000, was secured by the
I

hypothecation of the lands referred to in para-

graph VIII of said Bill of Complaint, as enhanced
\

in value by rights to the use of dams, reserv^oirs, '

ditches, canals and other works for the storage and

carrying of water, these defendants have not suf- '
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ficient knowledge whereby to express a belief, and,

therefore, upon information and belief, deny the

same, and place plaintiff on strict proof thereof. De-

fondants deny that said rights above referred to,

are the same as the water T'ights referred to in para-

gra.j)h VIII of said Bill of Complaint. As to

whether the Reconstruction Finance Corporation

would not have made said loan to the Reno National

Bank in the amount in which said loan was made,

if said water rights and water stock were not to be

hypohtecated to the lands referred to in para-

graph VIII of plaintiff's complaint, these defend-

ants have not sufficient knowledge whereby to ex-

press a belief, and, therefore, upon information and

belief, deny the same. Defendants further aver that

as to what the Reconstruction Finance Corporation

would or ^^'OTdd not have done, with respect to said

loan, is entirely irrelevant and immaterial.

XI.

Defendants deny that the Bank of Nevada Sav-

ings & Trust Company at \he time the aforesaid

promissory note of John G. Taylor, Inc., in the

principal amount of $700,000 was endorsed, trans-

ferred and delivered to the Reconstruction Finance

Corporation, had full, or any knowledge of the facts

alleged in the various paragraphs of para-

grapli XVIII of plaintiff's Bill of Complaint; and

in this connection defendants [25] admit that the

Bank of Nevada Sa\angs & Trust Company bad

knoAvledge of the allegations of paragraphs VII and
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XII of said Bill of Complaint, but had no knowl-

edge of paragiv^phs VIII, IX, X, XI, XIV, XV,

XVI and XVIII of said complaint.

Defendants deny that the Tonopah Bankmg Cor-

poration Carson Valley Bank and Virginia City

Bank, and each or any of them, at the time the

aforesaid promissory note of John G. Taylor, Inc., •

rri the principal amount of $700,000 was endorsed,
^

transferred and delivered to the Reconstruction
,

Finance Corporation, had full or any knowledge of

the facts alleged in the various paragraphs set out

in paragraph XIX of said Bill of Complaint; but

in this connection defendants allege that said bank-
|

ing corporations had knowledge of the allegations

of paragraphs VII and XII of said Bill of Com-
^

plaint, but had no knowledge of j)aragraphs VIII,
j

IX, X, XI, XIV, XV, XVI and XVIII of said

complaint.

XIII.

Defendants deny that said Leo F. Schmitt
:

threatens to transfer, and unless enjoined by the

order of this honorable court, will transfer the cer-
j

tificates in his possession evidencing said water '

stock, to third persons, to the irreparable, or any,

injury of Reconstruction Finance Corporation, or

any one else. In this connection defendants allege

that through agreement and stipulation with the

plaintiff herein, said Leo F. Schmitt is holding said

certificates of stock pending the termination of the

within suit. [26]
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Aiid For a Further Affirmative Defense to Said

Action, these defendants allege that the Bank of

Nevada Savings & Trust Company loaned in cash

John G. Taylor, Inc., the principal amount of

$32,500, for which said corporation gave its duly

executed three several promissory notes duly and

regularly endorsed by John G. Taylor. That in the

course of said transaction said John G. Taylor

hypothecated, transferred and delivered, together

with other security, certificates of stock in the vari-

ous so-called water companies and corporations set

out in plaintiff's Bill of Complaint and executed

with the Bank of Nevada Savings & Trust Com-

pany, a collateral agreement pledging said certifi-

cates of water stock as security for the payment of

the notes. That at the time of the execution of said

collateral agreement, both the Bank of Nevada Sav-

ings & Trust Company and the Reno National Bank

by virtue of their common Board of Directors and

officials, had full knowledge that the Reno National

Bank had loaned John G. Taylor, Inc., the sum of

$700,000 and accepted a real estate mortgage re-

ferred to in said Bill of Complaint, but that also

the Reno National Bank had full knowledge that

the said John G. Taylor, Inc., had borrowed the

sum of $32,500 from the Bank of Nevada Savings &

Trust Company and had pledged, hypothecated and

delivered said water stock to said Bank of Nevada

Savings & Trust Company as security for said loan

and had likewise executed said collateral agreement.

That the said Reno National Bank at the time it
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loaned the said John G. Taylor, Inc., the sum of

$700,000 and accepted its promissory note, together

with the real estate mortgage, and at the time it

transferred said note and mortgage to the plaintiff

Reconstruction Finance Corporation had, and

always had full knowledge of the existence [27] of

the various water stock corporations and full and

complete knowledge that John G. Taylor was the

principal owner and holder of the stock therein.

Defendants further aver that the Reno National

Bank accepted the real estate mortgage as security

for the $700,000.00 loaned to John G. Taylor, Inc.,

with full knowledge and imderstanding that said

real estate mortgage did not contemplate the trans-

fer or hy])othecation or encumbrance or lien upon

any of the stock held by John G. Taylor in said

various water corporations, and that said real es-

tate mortgage did not cover or include or embrace

any lien or encumbrance upon any of the water or

water rights, water ways, ditches, dams or reser-

voirs held, owned or controlled by any or all of said

so-called water corporations, or that any of said

waters, w^ater rights, ditches, dams or reservoirs, so

held, o^^med and controlled by any or all of said so-

called water corporations, were appurtenant to or

connected with the lands described in said mort-

gage, or referred to or included therein.

These defendants further allege that at the time

the $700,000 note and attendant mortgage were as-

signed to the plaintiff Reconstruction Finance Cor-

poration by the Reno National Bank, none of said

so-called w^ater stock, or any share thereof, had been
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hypothecated, transferred or delivered by John G.

Taylor, or any one else, to the Reno National Bank,

by way of additional security to the mortgage, or

was ever held or possessed by the Reno National

Bank, and that the plaintiff Reconstruction Finance

Corporation accepted the assignment and delivery

of the note and mortgage without any demand upon

the Reno National Bank, or any one else, for the

hypothecation, pledging, transferring or delivery of

any certificates of stock in any of the so-called

water companies and corporations. [28]

And For a Second, Further and Affirmative De-

fense, These Defendants Allege

:

That the Humboldt-Lovelock Irrigation Light &

PoAver Company, a corporation, and the other so-

called water corporations in said bill of complaint

referred to, are each and all corporations which

were organized and maintained for profit, and that

certificates and shares of stock therein, and particu-

larly those of the Humboldt-Lovelock Irrigation

Light & Power Company were sold, traded in and

dealt with at market. That by virtue of their

articles of incorporation and their by-laws, no limi-

tation is or was placed restricting any person or

class of persons from purchasing, holding or own-

ing any shares or certificates of stock therein. That

w^hatever rights with respect to the use or appropri-

ation of water or waters upon any of the lands

owned by any of the stockholders therein, emanated

through contractual relations between the stock-

holders and the corporation or through affirmative

action by their respective Boards of Directors; and
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the use of any water or waters, reservoirs, ditches

or rights of way, owned, held and controlled by said

so-called water companies, is or was not restricted

to the use of the stockholders therein.

And For a Third, Further, Separate Affirmative

Defense Herein, These Defendants Allege:

That John G. Taylor, Inc., the mortgagor herein,

owned no shares or certificates of stock in any or

either of the so-called water companies and corpo-

rations referred to in said bill of complaint, could

not, and by virtue of said mortgage, or otherwise,

did not hypothecate nor could not have [29]

hypothecated or transferred or conveyed or encum-

bered any part or portion of the water or w^aters or

reservoirs or ditches or rights of way, held, owned

and controlh^d by said water corporations or any

thereof. And that at the time the said Reno Na-

tional Bank, as mortgagee, accepted said mortgage

from said John G. Taylor, Inc., it had full and com-

plete knowledge that said John G. Taylor, Inc., had

no title whatever to the water or waters, reservoirs,

ditches, canals and rights of way then held, owned

and possessed by Humboldt-Lovelock Irrigation

Light & Power Company and other water corpora-

tions mentioned in said bill of complaint.

And For a Fourth, Further, Separate and Af-

firmative Defense, These Defendants Allege:

That the Reno National Bank, together with the

Bank of Nevada Savings & Trust Company, operat-

ing by, imder and through the same officials and

Boards of Directors, had full and complete knowl-

edge of the said mortgage referred to in said bill
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of complaint and of the three several notes payable

to the Bank of Nevada Savings & Tmst Company

secured by the hypothecation, transfer and delivery

of the said so-called water stock. That should judg-

ment be decreed herein, in favor of plaintiff, the

said Bank of Nevada Savings & Trust Company

would not only be deprived of any benefits from its

said hypothecated stock security, but would suffer

an irreparable and appreciable loss. That further,

the said plaintiff in his said bill of complaint, while

seeking equity, is not doing or tendering equity, and

that said suit is unconscionable and inequitable.

PLATT & SINAI
Attomej^s for Defendants. [30]

State of Nevada,

County of Washoe.—ss.

Leo F. Schmitt, being first duly sworn, upon oath,

deposes and says: That he is one of the above

nained defendants, and makes this verification for

and on behalf of all of said defendants; that he has

read the foregoing answer and knows the contents

thereof; that the same is true of his own knowl-

edge, except as to those matters therein alleged on

information or belief, and as to those matters', he

believes it to be true.

LEO F. SCHMITT
Subscribed and Sworn to before me this 23rd day

of June, 1936.

[Notarial Seal] JOHN S. SINAI

Notary Public in and for the County of Washoe,

State of Nevada.

[Endorsed] : Filed June 24, 1936. [31]
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[Title of District Court and Cause.]

SUPPLEMENTAL BILL OF COMPLAINT

Now comes Pacific States Savings & Loan Com-

pany, hereinafter called the complainant, and pre-

sents the following supplemental bill of complaint

against the above-named defendant, and thereupon

complains and alleges

:

I.

That complainant at all times herein mentioned

was and now is a corporation organized and exist-

ing under and by virtue of the laws of the State of

California.

II.

That at all of the times herein mentioned. Pacific
|

[32] States Auxiliary Corporation was and now is
j

a corporation organized and existing under and by

virtue of the laws of the State of California.

HI.

That on the 1st day of November, 1934, Recon-

struction Finance Corporation, a corporation or-

ganized and existing under and by virtue of the |

laws of the United States of America, duly filed its

original bill of complaint against the defendant, in

which said Reconstruction Finance Corporation

prayed for certain relief, the particulars of which

are set forth in full in the original bill of complaint

filed in the office of the Clerk of this court on the '

1st day of November, 1934, reference to which is

hereby made as if the same w^as set forth herein in

full.
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IV.

That thereafter, to wit, on or about tlie 24th day

of June, 1936, the defendant filed herein its answer

to said bill of complaint.

V.

Tliat on or about tlie 12th day of Fel)i-uaiy, 1936,

all of the right, title and interest of said Recon-

struction Finance Corporation, and all other parties

to that certain suit in equity lately pending in this

court entitled "W. J. Tobin, as Receiver of The

Reno National Bank as. John G. Taylor, Inc., a

corporation, et al" and numbered in the files of this

Oou.rt No. H-114, in and to the stock described in

Pni-agraph VIT of the original bill of complaint,

aud the lands described in the schedule annexed to

said original bill of complaint and marked Ex-

hibit ^'A'\ was i]i pursuance of the decree of f'oi-c-

closur(^ and sale gi^^en and iTiade by [33] this Coui-t

in said suit in equity on the 24th day of October,

1935, conveyed by the Special Master in Chanceiy

appoint(^d for that pui-pose by said decree of fore-

closure and sale, to W. J. Tobin, as Receiver of

The Reno National Bank, an insolvent national

banking association, who thereafter, to wit, on or

about the 10th day of September, 1936, couveyed

said stock and lands to Pacific States Auxiliary

Corporation, which thereafter in turn conveyed the

same to complainant; that by virtue of said con-

veyances, complainant has succeeded to and is now

vested with all of the right, title and int(M-est of
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said Reconstruction Finance Corporation in and to

said stock and lands.

VI.

That the defendant, as well as each of the corpo-

rations of which he is receiver, is a citizen or resi-

dent of the state and judicial district of Nevada;

that complainant is a citizen and resident of the

State of California ; and that the amount in contro-

versy in this litigation exceeds $3,000, and that the

jurisdiction of this Court over this cause has at no

time been defeated.

Wlierefore, complainant prays that it may be

substituted as party plaintiff herein for said Re-

construction Finance Corporation, and that this

cause may proceed to decree in complainant's favor,

in accordance with the prayer of the original bill

of complaint herein.

PACIFIC STATES SAVINGS
& LOAN COMPANY,

BROBECK, PIILEGER &
HARRISON

By N. J. BARRY
Its attorneys. [34]

We, the undersigned, attorneys for defendant,

hereby admit service by copy of the within and

foregoing complaint.

Dated: January 16, 1937.

PLATT & SINAI

[Endorsed]: Filed Jun. 18, 1937. [35]



vs. Leo F. Schniitt 35

[Title of District Court and Cause.]

OPINION AND DECISION

By the Court, Norcross, Judge.

This is a suit in equity to enjoin tlie sale of cer-

tain corporate stock in cei-tain corporations and to

obtain a declaration of the relative rights of Plain-

tiff^' and Defendant therein. The corporations wcic

organized under the laws of the State of Nevada

and are named as follows: Union Canal Ditch Com-

pany, Old Channel Ditch Company, Young Ditch

Company and Huml)oldt Lovelock Irrigation Light

and Power Company.

The testimony and evidence submitted establishes

the following facts:

On and prior to June 9, 1930, John 0. TayL.r

was the owner of certain irrigated lands in Love-

lock Valley, particularly described in tlic ))ill of

complaint. For mam- years prior to 1930 watei- for

the irrigation of these lands had been and still is

obtained from two sources—directly from the nat-

ural flow of the Humboldt River and from flood

waters stored in the so-called [36] Pitt-Taylor Res-

er\'oir, which was and is owned by the Humboldt

Lovelock Irrigation Light & Power Company, 'i'he

water is conveyed from these sources to the lands

by means of the Yomig Ditch, the Old Channel

Ditch and the Union Canal, and certain other

ditches. The ditches named have long been owned

by incorporated ditch companies, namely the Yoimg

Ditch Company, The Old Chamiel Ditch Company

and the Union Canal Company, the sole stockholders
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of which have always been owners of land lying

adjacent to the ditches. Taylor ownied 1121-1/3

shares of the capital stock of the Old Channel Ditch

Company, 2857 shares of the capital stock of the

Young Ditch Company and 150 shares of the capital

stock of the Union Canal Company. On June 9,

1930, John G. Taylor conveyed to John G. Taylor,

Inc., all of his property, real, personal and mixed

(excepting only property located in the corporate

limits of the City of Lovelock) together with "all

water rights, ditches and canals appurtenant to said

land or used in connection therewith, and all shares

of stock of any water corporation appurtenant to

said land or the waters from which are used or

have ])een used in connection with the irrigation or

cultivation thereof. Water from the ditches and

reservoir above mentioned had been applied to the

beneficial use of the lands described in the bill of

complaint long prior to the date of said deed. On
April 17, 1932 John G. Taylor, Inc., as security for

the papnent of a promissory note in the principal

amount of $700,000. mortgaged to The Reno Na-

tional Bank all of the real property which it then

owned or should thereafter acquire, "together with

all water rights, water applications, water permits

or privileges connected with, belonging, appurtenant

or incident to the lands covered by said mortgage or

used in connection with all or any part of said prem-

ises, or usable in connection therewith, and all dams,

reservoirs and ditches, canals and other works for

the storage or carrying of water then owned or
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thereafter aequied by the mortgagor or in which the

mortgagor then had or might thereafter acquire any

interest, and [37] all applications then pending in

the office of the State Engineer of the State of

Nevada for any or all water to be used upon any

part or portion of said lands or used in connection

therewith." Immediately after the execution of this

mortgage, The Reno National Bank pledged it and

the note which it secured, to the Reconstruction Fi-

nance Corporation, as security for a loan. A day or

two after the Reconstruction Finance Corporation

had made to The Reno National Bank a loan in

excess of $1,000,000 for the payment of which the

Taylor mortgage was pledged as security, the Bank

of Nevada Savings & Trust Company obtained from

John G. Taylor a pledge agreement purporting to

give to the Bank of Nevada Savings & Trust Com-

pany a lien upon the stock involved in this litiga-

tion as security for the payment of all existing or

future indebtedness of John G. Taylor. At the time

of the execution of the agreement neither John G.

Taylor, Inc., nor John G. Taylor was indebted to

the Bank of Nevada Savings & Trust Company, nor

did either become indebted to that bank imtil some-

time later. A month or two after the delivery of the

agi^eement the Bank of Navada Savings & Trust

Company lent to John G. Taylor, Inc., a total of

$32,500 and took from John G. Taylor, Inc., three

promissory notes for the total amount mentioned.

These notes were endorsed by John G. Taylor, m-

dividually.
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The several ditch companies (namely, the Yomig

Ditch Company, the Old Channel Ditch Company

and the Union Canal Company) never have been

operated for profit. Their functions in practice have

at all times been and now are limited to the main-

tenance and operation of the ditches which they

respectively own. Whatever revenue they have re-

quired has been obtained by assessments levied upon

their shareholders. By virtue of the shareholdings

the stockholders of each of the companies are en-

titled to ratable shares of the carrying capacities

of the respective ditches proportionate to the num-

ber of shares which they hold. [38]

By State Court decree adjudicating relative rights

of appropi'iators of water from the Humboldt

River, the right to the use of water carried through

the several ditches above referred to are adjudged

to l)e appurtenant to the place of use. None of the

ditch companies are adjudged to have any wa,ter

rights, with the exception of the Union Canal Com-

pany, and as to this company its water rights are

adjudged to be appurtenant to certain specifically

described lands which are owned by shareholders of

the company, but which are not involved in this

litigation. The lands referred to in the bill of com-

plaint are adjudged to have certain rights of ap-

propriation of water from the Hiunboldt River,

but these rights are of such late priority that unless

water for the irrigation of the lands can be obtained

from the Pitt-Taylor Reservoir, the lands, except

in years of exceptional precipitation, are semi-arid
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and practically without value. In other words, water

from the Pitt-Taylor Reservoir is absolutely essen-

tial to the profitable operation of the lands.

I

The Pitt-Taylor Reservoir was and is owned by

the Humboldt Lovelock Irrigation Light & Power

Company, which in turn is possessed of the right

to store certain quantities of water taken from the

Humboldt River for use on certain designated lands,

including among other lands, the property referred

!
to in the bill of comjjlaint. These rights are evi-

denced by Certificates No. 2180 and No. 213L The

said certificates contain the following pro^dsion:

"The stored waters as granted by this cer-

tificate are to be used only to supply any defi-

1 ciency in the irrigation of vested right, lands

' herein listed as irrigated by direct diversion

from the Humboldt River, and in no event

shall such combined use exceed any duty of

water decreed to such lands."

All of the right, title and interest of the Recon-

struction Finance Corporation, The Reno National

Bank, and John G. Taylor, Inc. in and to the stock

through foreclosure of the mortgage executed in

favor of The Reno National Bank and mesne con-

veyances, has passed to and become [39] vested m
Pacific States Savings & Loan Company, which

has been substituted as plaintiff in this proceeding,

and the question presented for the Court's decision

I

is whether the defendant has any lien upon the stock

superior to the title of the plaintiff. On the basis

of the pledge agreement coupled with possession of
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the certificates evidencing the shares, defendant, as

Receiver of the Bank of Nevada Savings & Trust

Company, asserts a lien upon the stock as security

for Taylor's endorsement of the three notes men-

tioned and that such stock represents ownership of

all the water rights in respect to the land described

in the said mortgage.

Shortly prior to the time of the final submission

of this case, this Court in another case had occasion

to determine the main question of law herein in-

volved. In the case of United States v. Humboldt

Lovelock Irrigation Light and Power Company,

19 F. Supp. 489, there was presented the question

whether the United States was the owner of certain

water rights in the Humboldt River for which it

had paid the then upstream owners $419,000, for

the purpose of changing the point of diversion down-

stream for use upon lands owned by others within

a Government Reclamation Project—the Pershing

Comity Water Conservation District. The United

States in that case, like the ditch and resei-voir

companies in this case was not the owner of any

land irrigated or to be irrigated by the water the

ownership of which was or is in question. Relative

to the law governing that question this Court in

the opinion rendered in that case (p. 491) said:

"The law is well settled in this state (Prosole

V. Steamboat Canal Co., 37 Nev. 154, 140 P. 720,

144 P. 744) and in the states of the arid region

generally, that water for irrigation is appurte-

nant to the lands irrigated and hence the prop-
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ei'ty of the owner of the land so irrigated. Ickes

V. Fox, 65 App. D. C. 128, 85 F.(2d) 294, 298."

When John G. Taylor transferred his land hold-

ings to John G. Taylor, Inc., the land transfer car-

ried with it all water rights appurtenant thereto,

[
irrespective of any other [40] expressions in the

I

deed of transfer. Such water rights, so appurtenant,

include means of transportation through the ditches

5
constructed for delivery of the same. It also in-

i
eluded a right to the water stored in the so-called

Pitt-Taylor Reservoir for the use of such land be-

cause the same would become appurtenant thereto.

! Rights to water for irrigation of arid lands within

I

this state is wholly distinct from rights which may

be evidenced by corporation stock certificates. A
corporation, except in the case of a water supply

for mmiicipal purposes, may not acquire a title to

water for irrigation, except in cases where such

corporation is also the owner of land upon which

such water is so used and so becomes appurtenant

thereto. A corporation like the Steamboat Canal

Company, referred to in the citation supra, may

acquire rights to charge and collect for supplying a

means of transportation from the point of diver-

sion to the place of use but, as in that case held,

the water so used becomes appurtenant to the land

to which it is applied and the right to delivery of

the water to the land is only subject to a conveyance

charge.

None of the corporations, the stock in which is

here involved appears to be the owner of irrigated
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lands. Such stock, therefore, does not present any

element of interest in rights to water as such, par-

ticularly is this the case of the several ditch com-

panies. It does not follow however, that because

said ditch companies and said Humboldt Lovelock

Irrigation Light and Power Company may have no

water rights such as is appurtenant to land owned

by said companies, that the stock therein may not

represent some other, more or less, valuable rights.

A reference to the articles of incorporation of the

several companies do not disclose that they were i

organized for the sole or primary purpose of sup- '

plying water for irrigation of any particular land.

In the case of the Humboldt Lovelock Light and

Power Company, as indicated by its name, it was

[41] incorporated for other purposes in addition to

that of storing and transporting water for irriga-
j

tion. Stock therein might necessarily have a value

for reasons wholly distinct from the matter of sup-

ph'ing water for irrigation of lands which, by its

charter, is not confined to any definite tracts.

Counsel for Defendant Receiver calls the Court's

attention to the Nevada statutes relating to corpo- •

rations organized mider the laws of this State pro-

viding that "shares of stock in every corporation

shall be personal property and shall be transferable

on the books of the corporation, in such manner and

under such regulations as may be provided in the

by-laws." Navada Compiled Laws ## 1617, 1722. :

The by-laws of each of the said corporations, the

stock of which is here involved, makes provisions ,

for such transfer.
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Attention, is also so directed to tlie State statute

requiring a mortgage of personal property to have

'^appended or annexed thereto the affidavits of the

j

moi-tgagor and mortgagee, * * * setting forth that

! said mortgage is made in good faith * * *." In the

< absence of such affidavit it is provided that the

I

mortgage '4s void as against creditors of the mort-

! gagor and subsequent purchasers or incumbrancers

of the mortgaged property in good faith and for

value." Navada Compiled Laws, #987. The mort-

gage to the Reno National Bank did not have ap-

pended such affidavits.

A considerable portion of the brief for Defendant

Receiver, is devoted to a contention that the equities

in this case are in favor of Defendant and for that

reason Plaintiff is not entitled to any relief. This

contention is based primarily upon the fact that the

officers and directors of the Reno National Bank

and the Bank of Nevada Savings and Trust Com-

pany were the same personnel and that the said loans

made by the two banks respectively were handled

mainly by the same official. The opinion and deci-

sion of this Court in Schmitt, Receiver, v. [42]

Reconstruction Finance Corporation, Case No. H-78,

dealing with the question of subordination a^Tce-

ments entered into between a number of State banks

and the Reno National Bank, all having in whole

or in the main a common directorate, is cited in

support of the contention. Without determining

whether there may or may not be equities also

growing out of the facts involved in this case, it



44 Pacific States Sav. <& L. Corp.

is sufficient now to say that the rights of the parties

to this proceeding are controlled by rules and pro-

visions of law wholly independent of equitable prin-

ciples controlling upon the facts presented in the

case last referred to. As heretofore stated, it is set-

tled law that water diverted from a natural water

channel for irrigation of arid land becomes appurte-

nant to the land and is subject to any mortgage of

such land and passes with any conveyance thereof.

As water for the reclamation of arid lands by means

of irrigation may not be supplied thereto without

tlie aid of ditches or canals for that purpose, and in

some cases, also, the use of storage reservoirs, the

right to the water carries with it rights in the means

of delivery thereto. Such rights, as before stated,

HKiy be subje(*t to conditions such as maintenance

costs and other proper charges, not necessary or

possible here to fully consider and determine.

Plaintiff is entitled to a decree as against De-

fendant, Receiver, to the effect that Plaintiff, as

owner of the land described in the Bill of Com-

plaint, is owner of the water for irrigation thereof

as appurtenant to said land and also owner of rights

in the said ditches as means of transportation and

of storage rights in said reservoir, subject to main-

tenance charges. Whether any such transportation

or storage rights may or may not be subject to any

other charge is not herein involved.

Plaintiff is not entitled to decree respecting the

stock or certificates therefor, referred to in the

pleadings, otherw^ise than as such stock or certifi-
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cates thereof, may be affected hy the decree to wliich

I Plaintiff is entitled as a})ove indicated. [4:5]

I

The Plaintiff is gTanted a decree accordingly.

Each of the parties will ])ay their own costs of

suit.

Plaintiff is directed to submit proposed findings

of fact and form of decree.

Dated this 1st day of October, 1937.

FRANK H. NORC^ROSS
District Judge.

[Endorsed] : Filed October 1, 1937. [44]

I

[Title of District Court and Cause.]

,
FINDINGS OF FACT AND CONCLUSIONS

j

OF LAW
' This cause came on regularly for trial on the

17th day of January, 1937, before the court ^^^thout

: a jury, and Messrs. N. J. Barry and Brobeck,

Phleger & Harrison by Maurice E. Harrison, ap-

pearing as attorneys for plaintiff, and Messrs. Piatt

. & Sinai, by Samuel Piatt, Esq., for defendant Leo

F. Schmitt, as Receiver of Bank of Nevada Savings

& Trust Company, Carson Valley Bank, Tonopah

Banking Corporation, and Virginia City Bank, and

from the evidence introduced, the court finds the

facts as follows, to-wit:

i

^•

That at all of the times herein mentioned Recon-

struction Finance Corporation was and now is a
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corporation organized and existing under and by

vii-tue of the laws of the United States of America.

[45]

II.

That at all of the times herein mentioned The

Reno National Bank was and now is a national

banking association, organized and existing under

and l)y virtue of the banking laws of the United

States of America, and having its principal office

and place of business in the City of Reno, State

of Nevada.

III.

That at all of the times herein mentioned plain-

tiff, Pacific States Savings & Loan (Company, was

and now is a coi-poration organized and existing

inider and by virtue of the law^s of the State of

California.

IV.

That at all of the times herein mentioned each of

the following were and now are corporations organ-

ized and existing under and by virtue of the laws

of the State of Nevada:

Bank of Nevada Savings & Trust Company

Carson Valley Bank

Tonopah Banking Corporation

Virginia City Bank
Hmiiboldt-Lovelock Irrigation Light & Power

Company

Old Chaimel Ditch Company

Union Canal Ditch Company

Young Ditch Company.
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V.

That at all of the times herein mentioned, J(>lm G.

Taylor, Inc. was and now is a corporation oi'^^an-

ized mider the laws of the State of Wyoming.

VI.

That after due investigation of the financial con-

dition of The Reno National Bank, the Comptroller

of the Currency of the United States of Amci-ica

found said bank to be insolvent, and on oi- about

the 9th day of December, 1932, in accordance w ith

the statutes of the United States of America in

such cases made and provided, appointed Walter J.

Tobin, Receiver of said bank and of the assets

thereof.

That thereafter, and on the 12th day of Decem-

ber, 1932 [46] said Walter J. Tobin duly qualified

as such Receiver and ever since has been and now is

the Receiver of said The Reno National Bank.

VII.

That thereafter such proceedings were duly had

and taken in and by the District Court of the State

of Nevada in and for the First Judicial District

that by orders and judgments duly given and made

by said court on the 28th day of February, 19:U,

Leo F. Schmitt was appointed Receiver of each of

the following banking corporations:

Bank of Nevada Savings & Trust Company

Carson Valley Bank

Tonopah Banking Corporation

Virginia City Bank.
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That iinniediately thereafter said Leo F. Scliinitt

duly qualified as such Receiver and ever since has

been and now is the duly appointed, qualified and
i

acting Receiver of said corporations, and of the

business, property and assets of each thereof.

VIII.

That on the 9th day of June, 1930, and for many

years prior thereto, John G. Taylor was the owner

of the following number of shares of the capital

stock of the respective companies indicated:

37,273 shares Class A stock of Humboldt-Love-

lock Irrigation Light & Power Company

2,857 shares of Young Ditch Company
150 shares of Union Canal Company

1,121-1/3 shares of Old (Channel Ditch Com-

pany.

That said shares of stock are hereinafter referred

to as ^'said water stock" and said companies are

hereinafter referred to as "said water companies",
j

IX.

That as more fully hereinafter set forth, by virtue

of his (the said John G. Taylor's) ownership of

certain lands situate in the Lovelock Valley, more

particularly described in the schedule hereunto an-

nexed and marked Exhibit "A", the [47] o\\Tiership

of said water stock vested in the said John G.

Taylor certain rights (hereinafter referred to as

"water rights") to the use, in common with the

other shareholders of said water companies, of the
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reservoirs, ditches and other facilities of the re-

I spective water companies for the storage and trans-

portation of water for use upon said lands.

I X.

That on the 9th day of June, 1930, said Jolni (i.

Taylor made, executed and delivei-ed to John (!.

I Taylor, Inc., a corporation organized and existing

I under and by virtue of the laws of the State of

Wyoming a deed reading in part, as follows:

I

''That the party of the first part, * * *
, does

])y these presents grant, bargain, sell and con-

;

vey to the party of the second part * * *^ all

of the following described lots, pieces or parcels

of land situated in the State of Nevada, and

more particularly described as follows, to- wit

:

all property, real, personal or mixed, now

owned by me and located in the State of Ne-

vada, save and except such property * * *

located within the corporate limits of the City

of Lovelock, County of Peshing, State of

Nevada.

"Together with the appurtenances and all

rents, issues and profits thereof; also all watei-

rights, ditches and canals appurtenant to said

land or used in connection therewith, and all

shares of stock of any water corporation ap-

purtenant to said land, or the water from which

are used or have been used in comiectiou with

the irrigation or cultivation thereof."

That said deed was duly acknowledged and was

thereafter duly recorded in the offices of the Count \-
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Recorders of the Counties of Pershing, Humboldt

and Elko, State of Nevada, on or about the 12th

day of Jime, 1930. That no part of the lands re-

ferred to in Paragraph IX hereof, or said water

I'ights [48] was or is located within the corporate

limits of said City of Lovelock. That by virtue of

said deed all of said lands and water rights passed

to and became vested in the said John G. Taylor,

Inc.

XI.

That on the 12th day of March, 1932, said John G.
'

Taylor, Inc. made, executed and delivered to The

Reno National Bank its promissory note payable

on demand to the order of The Reno National Bank,

in the principal amoimt of $700,000. That simul-

taneously with the execution and delivery of said

promissory note, said John G. Taylor, Inc., for the

purpose of securing the payment of said promissory

note, made, executed and delivered to The Reno

National Bank a real estate mortgage and a chattel

mortgage. That each of said mortgages was duly

acknowledged by the said John G. Taylor Inc. so

as to entitle it to be recorded and each of said

mortgages was in fact recorded in the office of the

County Recorders of the Counties of Hiunboldt,

Pershing and Elko, State of Nevada. That there-

after, an error having been discovered in said real

estate mortgage, the said John G. Taylor, Inc. on

or about the 27th day of April 1932, for the pur-
;

poses of securing the said promissory note, made,

executed and delivered to The Reno National Bank
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I

a new real estate mortgage dated as of the 12th day

I

of March, 1932, which said real estate mortgage was

duly acknowledged so as to entitle it to be recorded,

and the same was duly recorded in the offices of the

I
County Recorders of the Coimties of Humboldt,

;
Pershing and Elko, State of Nevada.

XII.

That in and by each of the real estate mortgages

mentioned in the next preceding paragraph hereof,

the said John (x. Taylor, Inc. mortgaged unto The

Reno National Bank all of the lands referred to in

Paragraph IX hereof, as well as all other lands and

interests in lands which the said [49] John G. Tay-

lor, Inc. then owned, together with all water, water

I'ights, water applications, water permits or priv-

ileges comiected with, belonging, appurtenant or in-

cident to the lands covered by said mortgage or

used in connection with all or any part of said

premises, or used or usable in coimection therewnth,

and all dams, reservoirs and ditches, canals, and

other works for storage or carrying of water then

owned by the mortgagor or in which the mortgagor

then had or might thereafter acquire any interest,

and all applications then pending in the office of

the State Engineer of the State of Nevada for any

and all water to be used upon any part or portion

of said lands, or used in coimection therewith.

XIII.

That prior to the fifth day of May, 1932, The

Reno National Bank endorsed, transferred and de-
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livered tlie aforesaid promissory note of John G.

Taylor, Inc. in the principal amount of $700,000.00,

together with the mortgages securing the same, to

Reconstruction Finance Corporation, as collateral

security for a loan far in excess of the amount of

said promissory note.

XIV.

That in making said loan to The Reno National

Bank the Reconstruction Finance Corporation

placed a value on the lands described in the schedule

annexed to the complaint and marked Exhibit **A",

based on the assumption that the said mortgages

constituted a valid and paramount lien on all water

rights appurtenant to said lands or in any way

affected or evidenced by the stock referred to in

Paragraph VITI hereof. That the Reconstruction

Finance Corporation did not know nor did it have

any reason to believe that any of the said water

rights were evidenced by corporate stock, but as-

sumed that the said rights were appurtenant to said

lands so as to pass with a mortgage or conveyance

thereof. That if the Reconstruction Finance Cor-

poration suspected that any claim would be made

that [50] said water rights were not covered by

said mortgages, it would not have made to The Reno

National Bank any loan in the amount which it did,

but if it had made to said The Reno National Bank

any loan at all, then and in such case the amount

thereof would have been decreased at least to the

extent of the value of said water rights.
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XV.
That after the said Reconstruction Finance Cor-

poration had made said loan to The Reno National

Bank and said The Reno National Bank had pledged

said note and mortgages to the Reconstruction Fi-

nance Corporation, the Bank of Navada Savings &

Trust Company obtained from John G. Taylor a

pledge agreement purporting to give the Bank of

Nevada Savings & Trust Company a lien upon the

stock referred to in Paragraph VIII hereof, as

securit}' for the payment of all existing or future

indebtedness of John G. Taylor; that at the time

of the execution of said agreement, neither John G.

Taylor, Inc. nor John G. Taylor was indebted to

the Bank of Nevada Savings & Trust Company, nor

did either become indebted to that bank until a

month after the said mortgages had been pledged

and assigned to the said Reconstruction Finance

Corporation. That a month or two after the delivery

of said pledge agreement and the pledge and as-

signment of said mortgages to the Reconstruction

Finance Corporation, the Bank of Nevada Savings

& Trust Company lent to John G. Taylor, Inc. a

total of $32,500 and took from John G. Taylor, Inc.

three promissory notes for the total amomit men-

tioned, which notes were endorsed by John G. Tay-

lor individually. That by virtue of said pledge agree-

ment, defendant Leo F. Schmitt, as receiver of Bank

of Nevada Savings & Trust Company, asserted a

lien upon the shares of stock referred to in Par-

agraph VIII hereof, for the payment of the m-

debtedness evidenced by said notes.
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XVI.

That for many years prior to 1930, water for the

[51] irrigation of the lands referred to in Para-

graph XI hereof had been and stiU is, obtained

from two sources, directly from the natural flow of

the Humboldt River, and from flood waters stored

in the so-called Pitt-Taylor Reservoir, which at all

times herein mentioned was and now is owned by

the Humboldt-Lovelock Irrigation Light & Power

Company. That water is conveyed from these sources

to the lands referred to in Paragraph XI of these

findings by means of the Young Ditch, which is

owned by the Young Ditch Company, the Old Chan-

nel Ditch, which is owned by the Old Channel Ditch

Company, and the Union Canal, which is owned by

the Union Canal Company, and certain other

ditches. That at all of the times herein mentioned,

water from the ditches and reservoir above-men-

tioned has been and now is, applied to beneficial

use upon the lands described in Paragraph XI

hereof.

XVII.

That the said Young Ditch Company, the Old

Channel Ditch Company and the Union Canal Com-

pany have never been operated for profit ; that their

sole functions and practice have at all times been

and now are limited to the maintenance and oper-

ation of the ditches which they respectively own,

which, together with works for the diversion of

water into said ditches, constitute their only assets.

That at all of the time herein mentioned the said
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companies have derived their only revenue fi-om

assessments levied upon their respective share-

holders. That with fev^, if any, exceptions the share-

holders of said companies at all of the times herein

mentioned have been and now are owners of lands

lying- adjacent to the ditches owned by said com-

panies. That by \drtue of their shareholdings, the

stockliolders of each of said companies are entitled

to ratable shares of the carrying capacities of the

;respective ditches proportionate to the nmnber of

shares which they respectively hold. [52]

XVIII.

That by a decree duly given and made by the

Third Judicial District Court of the State of Ne-

vada adjudicating the relative rights of the appro-

priators of water from the Humboldt River, the

right to use the water carried in the ditches above

referred to are adjudged to be appurtenant to tlie

place of use. That neither the Young Ditch (Com-

pany nor the Old Chamiel Ditch Company are ad-

judged to have any right to divert or appropriate

watei* from the Humboldt River, that the Union

Canal Company is adjudged to have certain water

rights but said rights are declared and adjudged

to be appurtenant to certain specifically described

lands which are owned by shareholders of the com-

pany, but which are not involved in this litigation.

XIX.

That the lands described in Paragraph XI hereof

are adjudged by said decree to have certain rights
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of appropriation of water from the Humboldt
River; that said rights are of such late priority

that unless Avater for the irrigation of the lands

described in Paragraph XI hereof can be obtained

by tlie Pitt-Taylor Reservoir, the said lands, except

in years in exceptional precipitation, are semi-arid

and practically \\dthout value. That water from the

Pitt-Taylor Reservoir is absolutely essential to the

profitable operation of said lands, and that without

the use of the ditches owned by the said Young
Ditch Company, the Old Channel Ditch Company
and the Union Canal Company, the said lands can-

not be irrigated, and the use of said ditches is

absokitely essential to the profitable irrigation of

said lands.

XX.
That the Pitt-Taylor Reservoir was and is owned

by the Humboldt-Lovelock Irrigation Light &
Power Company. That the Himiboldt-Lovelock Irri-

gation Light & Power Compan.y is possessed of the

right to store certain quantities of water taken from

the Humboldt River for use on certain designated

lands, including [53] among other lands the lands

described in Paragraph XI hereof. That the rights

of the Hiunboldt-Lovelock Irrigation Light & Power

Company to store certain water are evidenced by

certificates Nos. 2130 and 2131 issued by the State

Engineer of the State of Nevada; that said Certifi-

cates contain the following provision:

"The stored waters as granted by this certifi-

cate are to be used only to supply any deficiency
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in the irrigation of vested right, lands licivin

listed as irrigated by direct diversion from the

Humboldt River, and in no event shall such

combined use exceed any duty of watei- dccrccMl

to such lands."

That in practice the sole functions of said Hiim-

boldt-Loveloek Irrigation Light & Power Company

at all times have been and now are limited (a) to

diverting and storing water for the exclusive benefit

of lands owiied or then owned by its stockholders,

and (b) to the maintenance and operation, for the

jjurpose of diverting and storing water for the ben-

efit of lands owaied or then ow^ned by its stock-

liolders, of said Pitt-Taylor Reservoir and works

for the diversion of water into said reservoir; that

said reservoir and diversion works constitute the

sole and only tangible assets of said Himiboldt-

Lovelock Irrigation Light & Power Company; that

said Hmnboldt-Lovelock Irrigation Light & Power

Compam- has not at any time manufactured, sold,

or distributed light or power, or engaged in any

l)usiness or activity other than the business or activ-

ity of acting as the agent of its stockholders in

diverting and storing water to be applied to a l)en-

eficial use upon the lands owned by such share-

holders; that it has never been operated for protit;

that its sole source of revenue has consisted of an

annual charge collected from its stockholders 011 the

basis of the quantity of w^ater delivered to them ami

assessments levied upon its shareholders to make
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up the deficiency of the revenue provided by said

annual charge to cover the costs of maintaining and

operating said Pitt-Taylor Reservoir and works for

the diversion of water.

XXL
That the Humboldt-Lovelock Irrigation Light &

Power [54] Company has two classes of stock des-

ignated respectively as Class A stock and Class B
stock; tha,t the holder of each share of Class A
stock is entitled to receive from said corporation

that proportion of the first 10,000 acre feet of water

stored in the Pitt-Taylor Reservoir, which the num-

ber of shares which he holds bears to the total

issued and outstanding number of Class A shares

of said corporation, for use upon lands lying adja-

cent to certain designated ditches, including among

others the Yoimg Ditch, the Old Channel Ditch and

the Union (^anal. That upon transfer of any shares

of Class A stock of said corporation, except in con-

nection with the transfer of the lands upon which

said water has been applied to a beneficial use, said

shares of Class A stock automatically become shares

of said Class B stock.

XXII.

During the pendency of this action, in a suit to

foreclose the mortgages given by John G. Taylor,

Inc. to The Reno National Bank and pledged by

The Reno National Bank to the Reconstruction

Finance Corporation, as more particularly herein-

before set forth, a decree of foreclosure and sale
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was duly given and made by this Couit, in pursu-

;| ance of wliicli all of the proi)erty, real, personal and

mixed, of every nature and description, and where-

soever situate, subject to said mortgages, was sold

by a Special Master in Chancery appointed by this

Court, to the Reconstruction Finance Corporation,

which caused the said property to be conveyed by

said Special Master in Chanceiy to W. J. Tobin,

as Receiver of The Reno National Bank, in trust

nevertheless for the Reconstruction Finance Coi--

poration; that thereafter the property so conveyed

to the said W. J. Tobin, as such receiver in tnist

as aforesaid, was by the said W. J. Tobin as such

receiver, with the consent of the Reconstruction

Finance Corporation, sold, transferred and con-

veyed to Pacific States Auxuliary Corporation, a

California corporation, which corporation thereafter

sold, transferred and conveyed the same [55] to

Pacific States Sa\dngs & Loan Company; that

thereafter said I^acific States Savings & Loan Com-

pany was substituted as the plaintiff in this a(*tion.

From the foregoing Findings of Fact, the Coui-t

draws the following:

Conclusions of Law.

I.

That Pa,cific States Savings & Loan C\)mpany is

the owner of the lands described in Exhibit "A"

attached to the complaint and of all water and walci-

rights appurtenant thereto used for the irrigation

of the same and rights to all means of transporta-
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tion and storage of such appurtenant water rights,

such as dams, ditches, canals and reservoirs^ from

the places or points of diversion to the places or

points of use, subject only to normal costs of main-

tenance of such dams, ditches, canals and reservoirs.

II.

That, subject to the foregoing rights of Plaintiff,

Pacific States Savings and I^oan Company, Defend-

ant, Leo F. Schmitt, as Receiver of Bank of Nevada

Savings & Trust Company, Carson Valley Bank,

Tonopah Banking Corporation and Virginia City

Bank, is entitled to a lien on all the shares of stock

referred to in Paragraph VIII of the Findings of

Fact.

III.

That Plaintiff is not entitled to a judgment de-

claring said water stocks are subject to and con-

veyed by the lien of the real estate mortgage or to

the lien of plaintiff for payment of the promissory

note therein described or other than declaring the

rights of the parties as set forth in the preceding

Conclusions I and II.

Costs are not allowed either party.

Dated the 6th day of April, 1938.

(s) FRANK H. NORCROSS
District Judge.

[Endorsed] : Filed April 6, 1938. [56]
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In the District Court of the United States of Amer-

ica, in and for the District of Nevada.

No. H-llT.

PACIFIC STATES SAVINGS & LOAN COM-
PANY, a corporation, substituted for Recon-

struction Finance Corporation, a corporation,

Phnntiff,

vs.

LEO F. SCHMITT, as Receiver of BANK OF
NEVADA SAVINGS & TRUST COMPANY,
CARSON VALLEY BANK, TONOPAH
BANKING CORPORATION and VTRGINIA

C^ITY BANK,
Defendant.

FINAL DECREE.

This cause for declaratory rehef came on to l>e

heard on January 17, 1937, and was thereafter,

upon oral arg-ument and briefs filed by respective

counsel, submitted March 25, 1938. The Court hav-

ing made Findings of Fact and Conclusions of Law,

now in pursuance thereof, it is Ordered, Adjiul.ired

and Decreed as follows:

That the Plaintiff, Pacific States Savings ^: Loan

Company, is the o\A^er of the lands described in

Exhibit ''A" attached to the complaint and of nil

water and water rights appurtenant thereto used

for the irrigation of the same and rights to and ni

all means of transportation and storage of such

appurtenant w^ater rights, such as dams, ditches,



62 Pacific States Sav. & L. Corp.

canals and reservoii's, from the places or points of

diversion to the places or points of use, subject only

to novnial costs of maintenance of such dams,

ditches, canals and reserv^oirs.

That, subject to the foregoing rights of Plain-

tiff, Defendant, Leo F. Schmitt, as Receiver of

Bank of Nevada [57] Savings & Trust Company,

Carson Valley Bank, Tonopah Banking Corpora-

tion and Virginia City Bank, is entitled to a lien

on all the shares of stock referred to in paragraph

VIII of the Findings of Fact.

That Plaintiff is not entitled to a judgment de-

claring said water stocks are subject to and con-

veyed by the lien of the real estate mortgage or to

the lien of plaintiff for payment of the promissory

note therein described or other than declaring the

rights of the parties as herein above set forth.

Costs are not allowed either party.

Dated this 6th day of April, 1938.

/s/ FRANK H. NORCROSS
District Judge.

[Endorsed] : Filed April 6, 1938. [58]
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[Title of District Court and Cause.]

PETITION OF PACIFIC STATES SAVINGS
AND LOAN COMPANY FOR REHEARING

The petition of Pacific States Savings & Eoan

Company for a rehearing, respectfully shows:

1. On April 6, 1938, this court made and filed

its findings of fact and conclusions of law and en-

tered its final decree.

2. Plaintiff respectfully petitions the Court for

a rehearing on the ground that the court erred in

each of the following respects

:

(a) In not concluding as a matter of law

and decreeing that plaintiff is the owner of the

[59] stock referred to in the bill of complaint

;

(b) In not concluding as a matter of law

and decreeing plaintiff to be entitled to the

possession of the certificate evidencing said

stock

;

(c) In not concluding as a matter of law

and decreeing that the rights to receive water

from the respective companies and to use the

diversion works, storage facilities, dams, ditches

and other facilities for the diversion, storage

and conveyance of water belonging to the re-

spective companies (all of which rights are

hereinafter in this petition referred to as water

rights) are appurtenant to the land

;

(d) In not concluding as a matter of Uiw

and decreeing plaintiff to be the owner of the

said stock, free from any claim or lien on the
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part of the defendant, at least to the extent

necessary to the full enjoyment of the water

Tig'hts evidenced thereby;

(e) In not enjoining the defendant from

transferring the certificates evidencing said

stock, except subject to the rights of the plain-

tiff as declared by the decree; and in not requir-
|

ing defendant to surrender up the certificates

evidencing said stock for the purpose of having

endorsed thereon a legend to the effect that
j

plaintiff is entitled to all of the water rights

evidenced hy said stock as declared by tlie

decree

;

(f) In not concluding as a matter law and

decreeing that plaintiff is entitled to vote the

stock in respect to all matters relating to the

rights which the Court has found to be vested

in the plaintiff;

(g) In concluding as a matter of la,w and

in decreeing that defendant in his capacity as

Receiver of the Carson Valley Bank, Virginia s

City Bank and Tonopah Banking Corporation,
i

has a lien on said stock;

(h) In concluding as a matter of law and

decreeing that defendant in his capacity as

receiver of Bank of Nevada Savings & Trust

Company has a lien on said stock without spe- ,

cifying the amount or extent of such lien;

(i) In concluding and decreeing that plain-

tiff is not entitled to a judgment declaring the
j

water stock to be subject to the real estate

mortgage

;
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(j) In not concluding- as a matter of law

and decreeing that the deed executed by John

G. Taylor to John G. Taylor Inc. under date

of June 9, 1930 divested John G. Taylor of all

right, title and interest in and to the stock

involved in this litigation.

* * * (pp. 3 to 8 inc.) [60]

Wherefore, plaintiff respectfully prays that a

rehearing may be granted and the Findings of Fact

and Conclusions of I.aw and Final Decree be modi-

fied a,s herein prayed.

Respectfully submitted,

BROBECK, PHLEGER &

HARRISON
N. J. BARRY
T. W. DAHLQUIST

Attorneys for Plaintiff. [<)1]

State of California,

City and County of San Francisco.—ss.

A. M. Dreyer, being first duly sworn, deposes and

says:

That he is one of the attorneys for the plaintiff

in the above-entitled action; that he has read the

foregoing petition for rehearing, and that he does

now state that the grounds of said petition as stated

therein are believed by him to be well taken and m

conformance with the facts, decisions and authori-

ties relating thereto, and that all allegations of fact
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contained therein are true to the best of his knowl-

edge, information and belief.

A. M. DREYER
Subscribed and sworn to before me this 19th day '

of April, 1938. '

[Seal] EUGENE P. JONES
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed April 20, 1938. [62]

[Title of District Court and Cause.]

MEMORANDUM DECISION RE PETITION
FOR REHEARING, MOTION TO VACATE
DECREE.

Norcross, District Judge:

Final decree wa,s entered in this suit April 6,

1938. Plaintiff on April 20, 1938, filed a petition

for rehearing and thereafter on April 26th filed a

notice of motion for an order vacating the final

decree and permitting plaintiff to file a Second

Supplemental Bill of Complaint.

The only question presented in the original suit

w^as that of ownership of certain stock certificates

in certain corporations organized for the purpose

of acquiring, constructing or operating certain ir-

rigation ditches, dams and resei-voirs, 20' F. Sup. 816.

In accordance with that decision plaintiff's w^ater

lights were not affected by the mere ownership

of the stock certificates, as such wafer rights and
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means of conveyance thereof were appui-tenaiit to

the lands owned by plaintiff. [63]

The purpose of the proposed Second Su])])l('-

mental Bill of Complaint is to make the particular

corporations, four in number, defendants and <)})tain

a final decree against such corporation defendants

forever enjoining- them and each of them "from

transferring upon their books the said shares or any

thereof, except subject to the rights of the plaintiff

as declared by said decree, and from issuing any

certificates evidencing said shares or any thereof

imless such certificates and each of them bear a

legend declaring the rights of the registered holders

thereof to be subject to the rights of the plaintiff

as declared by such final decree".

In accordance wdth the decree as heretofore en-

tered plaintiff can at any time maintain an action

against any of said companies in the event of inter-

ference with its water rights regardless of any

question of stock ownership. We may assume such

rights have been determined in the Humboldt River

suit.

The Court is not impressed that any sound reason

is presented for the granting of the Petition oi'

Motion. Cyclopedia of Federal Procedure, Vol. 3,

Sec. 917, Vol. 4, Sec. 1110; New Equity Rule 34;

21 C. J. Sees. 660' 662.

The petition for rehearing and the motion to

vacate the decree with permission to file a Second

Supplemental Bill of Complaint should be denied.

It is so ordered.
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Dated this 27th day of June, 1938.

FRANK H. NORCROSS
District Judge.

[Endorsed] : Filed June 27, 1938. [64]

[Title of District Court and Cause.]

PETITION FOR APPEAL
To the Honorable the United States District

Court for the District of Nevada:

Comes now the plaintiff above-named, Pacific

States Savings & Loan (^onipany, a corporation, by

its undersigned attorneys, and, feeling aggrieved by

tlie decree made and entered in the above-entitled

Court on April 6, 3938, w^hich became final on June

27, 1938, upon the denial of a petition for rehearing

seasonably made and filed and duly entertained by

the Court, [65] hereby appeals from said decree

to the United States Circuit Court of Appeals for

the Ninth Circuit, and claims that there are mani-

fest, material and prejudicial errors to its injury

in said cause; that said errors are specifically set

forth in the Assignment of Errors filed herewith

upon which said appeal is based and to which ref-

erence is hereby made ; and res^jectfully prays that

said appeal be allowed and that a citation be issued

in accordance with law; and tha,t an authenticated

transcript of the record, proceedings, exhibits and

papers on the trial of this cause be sent to the

United States Circuit Court of Appeals for the

Ninth Circuit at San Francisco, California.
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And your petitioner fiirtliev prays that an nnliT

be made fixing the amount of security to he u^iven

by appellant, conditioned as provided by law.

Dated: August 22, 1938.

BROBECK, PHLEGER &

HARRISON
ORRICK, BAHLQUIST, NEFF

& HERRINGTON
Attorneys for Plaintiff Pacific States

Savings & Loan (^ompany. [66]

Receipt of a copy of the ^^^thin Petition for Ap-

peal is hereby admitted this day of _
,

1938.

Attorneys for Defendant.

[Endorsed]: Filed Aug. 22, 1938. [67]

[Title of District Court and Cause.]

ASSIGNMENT OF ERRORS.

i
Comes now Pacific States Savings & Loan Com-

pany, a corporation, plaintiff in the above-entitled

cause, and files the following Assignment of En-ors,

to vsdt:

1.

The Court erred in making and entering its (Iccive

that defendant is entitled to a lien on the shares of
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stock described in the complaint herein (hereinafter

called "water [68] stocks"), viz.,

37,273 shares Class A stock of Humboldt-Love-

lock Irrigation Light & Power Company

;

2,857 shares of Young Ditch Company;

150 shares of Union Canal Company;

1,121 1/3 shares of Old Channel Ditch Com-

pany.

Said companies are hereinafter referred to collec-

tively as "water companies."

2.

The Court erred in making and entering its de-

cree that phiintiff is not entitled to a judgment

declaring that said water stocks are subject to and

conveyed by the lien of the real estate mortgage

described in the complaint herein.

3.

The Court erred in not making and entering its

judgment that plaintiff is the owner and entitled

to the possession of said water stocks and that de-

fendant has no right, title or interest therein or

thereto or any lien thereon.

4.

The Court erred in not making and entering its

decree that defendant surrender and deliver said

water stocks to plaintiff.
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5.

The Court erred in finding, in Finding IX, that

the ownership of said water stocks vested in John

G. Taylor, the predecessor in interest of both parties

hereto, the right to use in common with other share-

holders of the water companies whose stocks are

described in the complaint, the reservoirs, ditches

and other facilities of said respective water com-

panies for the storage and transportation of water

for use [69] upon the lands then o^vTied by said

Taylor and now o\\Tied by plaintiff.

6.

The Court erred in finding, in Finding XVII,

that by virtue of their shareholdings the stockhold-

ers of each of said water companies are entitled to

ratable shares of the carrying capacities of the re-

spective ditches owned by said companies propor-

tionate to the niunber of shares which said stock-

holders respectively hold.

7.

The Court erred in failing to find that, by virtue

of the deed described in Finding X, said water

stocks were sold, assigned and transferred by John

G-. Taylor to John G. Taylor, Inc., a corporation.

8.

The Court erred in failing to find that, by virtue

of the mortgage referred to in Finding XI and

XII, said water stocks were mortgaged by John

G. Taylor, Inc. to The Reno National Bank.
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9.

The Court erred in failing to find that, by virtue

of the transactions described in Finding XXII,
plaintiff is now the owner and entitled to the pos-

session of said water stocks.

10.

The Court erred in failing to find that at the time

the pledge agreement and loan described in Find-

ing XV were made, John G. Taylor had no right,

title or interest in or to said water stocks and that

the interest of John G. Taylor, Inc. therein was

subject to the mortgage theretofore made by John

G. Taylor, Inc. to The Reno National Bank, and

that the Bank of [70] Nevada Savings & Trust

Company at all said times had notice and knowledge

that said water stocks had theretofore been sold by

John G. Taylor to John G. Taylor, Inc. and by the

latter mortgaged to The Reno National Bank.

11.

1'he Court erred in failing to find that said water

stocks were and are appurtenant to the lands de- \

scribed and referred to in said complaint now owned

by plaintiff, and that said water stocks were trans-

ferred by the deed and mortgage of said lands.

12.

The Court erred in denying leave to complainant

to file a supplemental bill of complaint and to make

'
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said water companies parties defendant herein, and

in failing to reopen said case in order that a com-

plete adjudication of the rights of the parties might

be obtained.

Wherefore, said Pacific States Savings & Loan

Company, a corporation, appellant, prays that the

decree of the District Court of the United States

for the District of Nevada, entered in the above-

entitled cause on April 6, 1938, be reversed and

said cause remanded to said District (burt witli

directions to enter a decree as prayed for in the Bill

of Complaint herein, and for such other and further

relief as may be just and appropriate.

Dated this 22 day of August, 1938.

BROBECK, PHLEGER &

HARRISON
ORRICK, DAHLQUIST, NEFF

& HERRINGTON
Attorneys for Pacific States

Savings & Loan Company.

[71]

Receipt of a copy of the within Assignment of

Errors is hereby admitted this (lay of

, 1938.

Attorneys for Defendant.

[Endorsed] : Filed Aug. 22, 1938. [72]
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[Title of District Court and Cause.]

ORDER ALLOWING APPEAL.

The above-named Pacific States Savings & Ix)an

Company, plaintiff in the above-entitled cause, hav-

ing filed herein its Petition for an appeal from the

decree made and entered in said cause on April 6,

1938, which ])ecame final on June 27, 1938, upon

the denial of a petition for rehearing seasonably

made and filed and duly entertained by the Court,

and having filed herein its Assignment of Errors,

and prayer for reversal, pursuant to the statutes

and rules in such [73] cases provided, now, on mo-

tion of the attorneys for said petitioner,

Tt Is Hereby Ordered that an appeal to the

United States Circuit Conrt of Appeals for the

Ninth Circuit from said decree be and the same is

hereby allowed ; and

It Is Further Ordered that the Clerk ()f this

Court prepare and certify a transcript of the rec-

ord, proceedings, exhibits and papers on the trial

of this cause pertinent to and necessary for deter-

mination of said appeal and transmit the same to

the United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California, withiii

the time and in the manner provded by the statutes

of the United States and the rules of Court; and

It Is Further Ordered that the appellant furnish

a bond on appeal in compliance with law and the

rules of Court, in the amoimt of $500.00, the same

to operate as a cost bond only.
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Dated this 22nd day of August, 1938.

By the Court,

FRANK H. NORCROSS,
District Judge.

Attest

:

[Seal] O. E. BENHAM,
Clerk of the United States District Court lor the

District of Nevada.

By O. F. PRATT
Deputy CMerk. [74]

Receipt of a copy of the within Order All(»wiii<r

Appeal is hereby admitted this day of

, 1938.

Attorneys for Defendant.

[Endorsed] : Filed Aug. 22, 1938. [75]

[Title of District Court and Clause.]

UNDERTAKING ON APPEAL.

Know All Men By These l^resents:

That Pacific Indenmity Company, a ('or])orntioii

organized and existing under and by virtue of the

laws of the State of California, having power to

execute bonds and undertakings in judicial jnocccd-

ings and duly authorized to transact a general surety

business mthin the State and District of Nevada,

is held and firmly bound unto Poo F. Schnutt. as

[76] Receiver of Bank of Nevada Saviuirs S: Tni-t
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Company, Carson Valley Bank, Tonopah Banking

Corporation and Virginia City Bank, in the full

and just sum of $500.00, for the payment of which,

well and truly to be made to said Leo F. Schmitt, as

Receiver of Bank of Nevada Savings & Trust

Company, Carson Valley Bank, Tonopah Banking

Corporation and Virginia City Bank, it binds itself,

its successors and assigns, jointly and severally by

these presents.

Whereas, Pacific States Savings & Loan Com-

pany has prosecuted its appeal to the United States

Circuit Court of Appeals for the Ninth Circuit to

reverse the decree made and entered in the above-

entitled cause by the United States District Court

for the District of Nevada, on April 6, 1938;

Now, Therefore, the condition of this obligation

is such, that if the said appellant shall prosecute its^

appeal to effect, and answer all costs if it fails to

make good its plea, then this obligation to be void,

otherwise to remain in full force and virtue.

The said Pacific Indemnity Company, a corpora-

tion, agrees that in case of breach of any condition

hereof, the said District Court of the United States

may, upon notice to it of not less than ten days,

proceed summarily in the above suit to ascertain

the amount which it is bound to pay on account of

such breach and render judgment against it, and

award execution thereon.

In Witness Whereof, the corporate seal and name

of said Pacific Tudeiuuity Company is hereto affixed
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and attested by its duly authorized officers, this 22nd

day of August, 1938.

PACIFIC INDEMNITY COMPANY
By W. F. AMES, JR.

Attorney-in-Fact.

The foregoing undertaking is hercjjy approved

as to form, amount and sufficiency.

Dated: August 22, 1938.

FRANK H. NORCROSS
District Judge. [77]

Receipt of a copy of the within Undertaking on

Appeal is hereby admitted this day of

August, 1938.

Attorneys for Defendant-Appellee.

[Endorsed] : Filed Aug. 22, 1938. [78]

[Title of District Court and Cause.]

ORDER ENLARGING TIME TO PREPARK

TRANSCRIPT OF RECORD AND TO DOCKET

APPEAL.

Good cause appearing therefor. It Is Hereby

Ordered that the time within which to prepare the

transcript of record on appeal and to docket the

appeal of the plaintiff in the above entitled snit n.

the United States Circuit Court of Appeals for the
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Ninth Circuit be and the same is hereby enlarged to

and including the 1st day of November, 1938.

Dated : September 7th, 1938.

FRANK H. NORCROSS
Judge of the United States

District Court.

[Endorsed] : Filed Sept. 7, 1938. [79]

[Title of District Court and Cause.]

STATEMENT OF EVIDENCE.

The above-entitled cause came on regularly for

trial before the Court on the 18th and 19th days of

January, 1937, Messrs. M. E. Harrison and A. M.

Dreyer, of Brobeck, Phleger & Harrison, San Fran-

cisco, California, and N. J. Barry, of Reno, Nevada,

appearing as attorneys for plaintiff, [80] and Sam-

uel Piatt, Esq., of Messrs. Piatt & Sinai, Reno,

Nevada, appearing as attorney for defendant.

Thereupon witnesses were called by the respective

parties, duly sworn and testified as hereinafter set

forth, and exhibits were introduced by the respec-

tive parties, and the cause was submitted for de-

cision.

At the commencement of the trial leave was

granted by the Court to file the Supplemental Bill

of Complaint hereinbefore set forth, and Pacific

States Savings & Loan Company, a corporation,

was substituted as plaintiff in the place and stead
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of Reconstruction Finance Corporation, a corpora-

tion. It was thereupon stipulated that that portion

of Paragraph V of said Supplemental Bill of Com-

plaint which alleges that pursuant to the decree of

foreclosure and sale in said paragraph referred to

the stocks which are the subject matter of this

action were sold by a master appointed foi- that

purpose in said decree of foreclosure and thereafter

in turn conveyed to the substituted complainant,

should be deemed controverted.

The evidence adduced in said cause, condensed

and reduced to narrative form, is as follows:

PLAINTIFF'S EXHIBIT NO. 1

is a deed dated June 9, 1930, from John G. Tayhu-,

of Lovelock, Nevada, to John G. Taylor, Inc., a

Wyoming corporation, duly executed, acknowledged

and recorded, by which said John G. [81] Taylor

did grant, bargain, sell and convey to John G.

Taylor, Inc., ''all property, real, personal and

mixed, now owned by me and located in the State

of Nevada, save and except such property as is

now standing in my name and which is located

within the corporate limits of the City of Tx)velock,

County of Pershing, State of Nevada. Together

with the appurtenances and all rents, issues and

profits thereof; also all water rights, ditches and

canals appurtenant to said land or used in connec-

tion therewith, and all shares of stock of any water

corporation appurtenant to said land, or the waters

from which are used or have been used in connec-

tion with the irrigation or cultivation thereof.
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It was alleged in the Bill of Complaint, and

admitted by the Answer, that none of the lands or

water rights involved in this cause were or are

located in the City of Lovelock.

PLAINTIFF'S EXHIBIT NO. 2

is a mortgage dated March 12, 1932, executed on

April 20, 1932, duly acknowledged and recorded, be-

tween John G. Taylor, Inc., a Wyoming corpora-

tion, and The Reno National Bank, a corporation!

organized under the laws of the United States, by

which, to secTire an indebtedness of $700,000, evi-

denced by a promissory note dated March 12, 1932,

made bv said mortgagor and payable to said mort-

gagee, the mortgagor did mortgage to the mortgagee

certain lands and premises in the Counties of Per-

shing, Humlioldt and Elko, State of Nevada, therein

specifically described, including the lands described

in [82] the Bill of Complaint herein,

"Together With all water, water riglits,

water applications and water permits, or privi-

leges, connected with, belonging, appurtenant

or incident to the lands hereby conveyed, or

used in connection with all or any part of the

said premises, or used or usable in connection

therewith, and all dams, reservoirs and ditches,

canals or other works for storage or carrying

of water now owned by the mortgagor, or in

which it now has, or may hereafter acquire any

interest, and all applications now pending in

the office of the State Engineer of the State of

Nevada, for any and all waters to be used upon
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any part or portion of tlic said lands, or usfd

in connection therewith.

"Together With all and sini^nilar tin- \n\v-

ments, hereditaments and ai)pnr1('nan(M's tlurc-

unto belonging, and in anywise aj)])('rtaiiiinir.

and the reversion and rcvcrsioiK, i-cinaindcr

and remainders, rents, issues and pntfits

j

thereof."

No affidavit setting forth that said iiior1ua<,n' was

I
made in good faith and without any design to liiiidri',

delay or defraud creditors was appendctl oi- annexed

to said mortgage.

PLAINTIFF'S EXHIBIT NO. :)

is a chattel mortgage dated March 12. VXV2, duly

I executed, acknowledged and recorded, frnni said

. John (t. Taylor, Inc. to The Reno National I^ank

as further security for the indebtedness and prnm-

issory note secured by the mortgage introduced as

Exhibit No. 2, mortgaging certain described live-

,
stock, machinery, tools, and merchandise upon tiie

' lands described in said real property mortgage and

: the crops growing or to be grown theiron. Saul

chattel mortgage did not describe [83] therein an.N

(d' the stock referred to in the Bill of C(»mplaint.

By instruments dated, respectively. Mairh "J...

1932 and April 23, 1932, duly executed, acknowl-

edged and delivered by The Reno National Bank,

said The Reno National Bank assigned to Recn

struction Finance Corporation the note and niort-

j^aires hereinabove described, and said av«<ii:ninents
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were duly introduced in evidence as Plaintiff's Ex-

hibits Nos. 4 and 5.

PLAINTIFF'S EXHIBIT NO. 6

is a certified copy of the Amended Articles of In-

corporation of Humboldt Lovelock Irrigation Light

& Power Company, duly executed on Jime 16, 1909,

and acknowledged and filed as required by law,

which Amended Articles of Incorporation provide:

''Know All Men By These Presents that we,

the undersigned, citizens of the United States

of America, desire to form a corporation under

and by virtue of the laws of the State of Nevada,

and do hereby associate ourselves together into

a body corporate and politic, and to become

incorporated for the transmission of the law-

ful business hereinafter set forth, and do hereby

make, execute, acknowledge, sign and adopt, in

duplicate, the following Articles of Incorpora-

tion, to wit

:

''First: The corporate name of our said

corpora- [84] tion is Humboldt Lovelock Irri-

gation Light & Power Company.

"Second: The object for which our said cor-

poration is formed and incorporated is:

"1. To engage in the business of furnishing

water for domestic and stock purposes and for

the irrigation of lands ; and the stockholders of

our said corporation shall always be entitled,

by virtue of being such stockholders, to a prefer-

ential use, over all other persons, natural or
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artificial, of all water owned or possessed by

our said corporation for the irrigation of lands

owned or possessed by such stockholders; all

water of our said corporation available for

such irrigation purposes to be divided each sea-

son among the stockholders according to the

respective rights of such stockholders, as here-

inafter more fully stated ; all water of our said

corporation i-emaining after supplying the de-

mand of the stockholders may be disposed of to

other parties desiring the same.

"To acquire by purchase, grant, gift, devise,

conveyance, condemnation, construction, loca-

tion, appropriation, lease, sublease, mortgage,

option, bond, assignment, transfer, agreement

or otherwise, and to own, hold, store, impoimd,

occupy, construct, develop, operate, maintain,

make and generate electricity, for power, hght

and heat, use, and to furnish, sell, dispose of

grant, bond, assign, exchange, lease, sub-lease,

mortgage, pledge, or otherwise dispose of, in

any lawful way or mamier for money, labor,

services or property, real, personal or mixed—

[85]

"a. Land, any and all interests in land,

buildings, reservoirs, dams, headgates, canals,

ditches, flumes, pipe lines, machinery, appara-

tus, power plants, power, electricity, transmis-

sion lines for transmitting electricity or elec-

trical ener.g>^ for light, heat and power, water

power, water, water rights, and any and all
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rights to the use of water, leases, sub-leases,

contracts, franchises, stock of this or other

corporations, privileges, money, securities, li-

censes, contracts or options for the securing or

disposing of any and all of the property, rights

or privileges, or any interest therein, above

enumerated

;

''b. Any and all real, personal or mixed

property whatever, and any and all interests

therein, which may be necessary or incidental

to enable our said corporation to carry on its

operations named in these Amended Articles.

"2. To pay cash or issue full paid assessable

stock in the payment for any and all property

of whatsoever nature or kind authorized to be

acquired, created, stored. ' nonndorl. held, de-

veloped, used and operated by onr said corpora-

tion.

''3. To otherwise do and transact any and

all business and to do any and all things with

any and all property it may acqiiire or control

as it sees fit ; and to do any and all other lawful

things in connection with and necessary or in-

cidental to enable our said corporation to carry

on its operations as named in these Amended

Articles.

"Third: The capital stock of our said cor-

poration shall be One Hundred and Forty-five

Thousand Nine Hundred and [86] fifty-three

($145,953.00) Dollars, and shall be divided into

One Hundred and Fortv-five Thonsand Nii^o
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Hundred and fifty-three (145,953) shares of

the par value of One ($1.00) Dollar each, and

said stock shall be full paid and assassable and

shall be divided into two classes to be desi^ated

as Class A stock and Class B stock; ownership

of stock of either Class shall entitle the holder

thereof to receive water for irrigation purposes

from said Company according to the respective

rights of such stockholders ; Class A stock shall

have certain preferential rights over Class B
stock, to wit: Class A ?tock shnll he entitled

to the preferential use of water from the Com-

pany of a maximum quantity of 10,000 acre feet

each year, to be (li^-.tribnted lU'o rata if re-

quested, for the irrigation of lands o^Mied or

irrigated by such stockholder, lyiug nuder or

irrigated by means of water used through either

the Irish American or Last Chance, Old Chan-

nel, Young or South West Bitch or ditches, sit-

uated in Loveloclc Valley, Xevada ;
that such

preferential use shall be expressly limited to

such lands lying under said named ditches, and

upon Class A stock being transferred to a.

transferee not a holder of Class A stock and

not entitled to exercise such prefereutial use,

Class B stock shall be issued to such transferee

in lieu of the Class A stock so transferred; that,

subject to such preferential right of Class A

stock. Class A. stock and Class B stock shall

be entitled and shall have the same rights to

the use of water from the Company each year,
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to be distri])uted [87] pro rata if requested, for

the irrigation of lands owned or irrigated by

such stockholder lying under or irrigated by

means of water used through any ditch or ditch

system in Lovelock Valley, Nevada; that the

price to be charged any stockholder of Class A
stock or Class B Stock for w^ater furnished for

irrigation purposes shall not exceed seventy-

five cents per acre foot per season; and this

limitation of a maxiiinim charge shall not be

increased by any amendment of these Articles,

or in any w^ay or manner whatsoever; provided,

however, that the limitation of said maximum

charge of seventy-five cents per acre foot per

v^eason shall not apply to any w^atei', in excess

of the pro rata share, received by any stock-

holder from the Company. The price to be

charged any stockholder of any class of stock

for water for irrigation purposes shall be fixed

by the Board of Directors, subject to the limi-

tations above designated, each season ; that the

total authorized issue of Class A stock shall be

limited to and shall not exceed One Hundred

Twenty Thousand Nine Hundred Fifty-three

(120,953) shares, and the total authorized ag-

gregate issue of C^lass A stock and Class B
stock shall be limited to and shall not exceed

One Himdred Forty-five Thousand Nine Hun-

dred Fifty-three (145,953) shares.

''The original amoimt of subscribed capital

stock with which it commenced business was
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Two Thousand ($2,000) Dollars, the original

amount actually subscribed was Two Thousand

($2000) Dollars, and the original amount actu-

ally [88] subscribed was Two Thousand ($2000)

Dollars, and the original amoimt actually paid

up was One Thousand ($1000) Dollars. Under

this amendment all stock now outstanding and

amoimting to One Himdred Forty-five Thou-

sand Nine Hundred Fifty-three (145,953)

shares, of the par value of $1.00 per share fully

paid and assessable, shall be surrendered and

cancelled, and for each share of stock so sur-

rendered for cancellation there shall be issued

and delivered one share of Class A stock to

every stockholder except Lovelock Land & De-

velopment Company, and to said Lovelock Land

& Development Company for each of the twenty-

five thousand (25,000) shares held by it so sur-

rendered for cancellation, there shall be issued

and delivered one share of Class B stock.

''Fourth: The term of existence of our said

corporation shall be imlimited.

"Fifth: The affairs and management of

our said corporation are to be under the control

of a Board of Directors, said Board of Directors

to consist of five persons.

"Sixth: The Board of Directors of our said

corporation shall have power to do and perform

all acts not in conflict with the laws of the State

of Nevada, which our said corporation has

power to do under and by virtue of these
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Amended Articles of Incorporation and the

laws of the State of Nevada, and shall have

power to authorize the President and Secretary

of the corporation to make, execute, acknowl-

edge and deliver all docmiients of whatsoever

kind or nature, with [89] the seal of the cor-

poration affixed thereto, for the purpose of

carrying into effect all the powers and privi-

leges of the corporation as aforesaid. Said

Board of Directors shall likewise have power

to make and adopt from time to time such pru-

dential by-laws as they may deem proper for

the management and disposition of the stock

and business affairs of this corporation, not in-

consistent with the laws of this State and the

provisions of these Amended Articles of Incor-

poration, and prescribing the duties of officers,

artificers and servants that may be employed,

for the appointment of all officers, and for

carrying on all kinds of business within the

objects and purposes of this corporation; and

to fill vacancies which may exist in said Board

of Directors by reason of the death, resignation

or other incapacity of any director to serve;

said appointee or appointees to hold office until

the next election of directors.

"Seventh: The principal place or office of

business of our said corporation, within the

State of Nevada, shall be located in Lovelock

Mercantile Company's building on the south-

west corner of Fourth and C Streets in the

i
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Town of Lovelock, Comity of Humboldt, State

of Nevada.

"Our said corporation assumes to itself and

shall and does possess all the rights, powers,

privileges and franchises granted or conferred

upon corporations by the laws of the State of

Nevada, except as hereinabove limited."

PLAINTIFF'S EXHIBIT NO. 7

is a certified copy of the Articles of Incorporation

of Yoimg Ditch Company, duly executed on Au-

gust 14, 1915, and [90] acknowledged and filed as

required by law, which Articles of Incorporation

provide

:

''For the purpose of forming a coi^oration

under the laws of the State of Nevada, the un-

dersigned, whose names appear in full herein,

hereby certify and agree as follows

:

''Article I. The name of this corporation is

Yoimg Ditch Company.

"Article II. The location of \}\Q principal

place of business of the corporation in the State

of Nevada, is at the office of John G. Taylor,

at the Town of Lovelock, County of Humboldt,

State of Nevada, and all regular meeting of the

Stockholders, and all regular meetings of the

Directors, must be held at such office, but tlie

by-laws may provide, for the establishment of

branch offices elsewhere either in, or outside of

the State of Nevada, and provide for the hold-

ing of special meeting of the Directors, or ad-
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journed sessions of regular meetings at any

such office.

"Article III. The period of existence of this

corporation is unlimited.

"Article IV. In furtherance, and not in

limitation of the powers now, or hereafter con-

ferred upon corporations by the laws of the

State of Nevada, or any other State or Terri-

tory in which the corporation may do busi-

ness, the corporation shall generally have the

following powers, and is incorporated for the

following general purposes.

"(1) To acquire by, purchase, or otherwise,

to sell, lease, contract, exchange, or in any man-

ner secure lands for dam, ditch and reservoir

site, together with rights of way and ease- [91]

ments, and in any lawful manner dispose of

the same in whole or in part.

"(2) To acquire, own and in any lawful

manner dispose of water rights and pri^dleges,

of any and every kind, and w^hile the owner,

or entitled to the possession of any such rights,

to in any lawful manner control or handle the

same.

"(3) To issue, sell, or otherwise dispose of

bonds, debentures, promissory notes and other

evidences of indebtedness necessary^ to raise

money to conduct the business of the corpora-

tion ; and to secure the payment of any such

obligations, by properly executed mortgages,

deeds of trust, or other instruments in writinc^

necessary and proper for that purpose.



vs. Leo F. Schmitt 91

''(4) To enter into, make and perforin con-

tracts of any kind, with any person, Hrin, cor-

poration or association, county, city, state, tei--

ritory, or government as fully to all intents and

purposes as natural persons might or could do.

"(5) Generally without limitation oi- re-

striction, to do any or all things herein set

forth, to the same extent as natural persons

might or could do, as principal, agent, oi- con-

tractor or otherwise, with all the powers con-

ferred by, or not in conflict with the laws of

the State of Nevada, or any other place where

the corporation may do business.

''Article V. The authorized capital stock of

the Corporation is Sixty Thousand ($60,000)

Dollars, divided into 6,000 shares, of the par

value of Ten ($10.) Dollars each, and the

amount of subscribed stock mth which it will

commence l)usiness is Three Thousand ($3,000)

Dollars. [92]

"Article VI. The names of the original sub-

scribers, the incorporators of this com]iany, to-

gether with the niunber of shares subscribed by

them respectively, are as follows:

John G. Taylor 100 shares

John Holmstrom 100

H. P. Kruse 100

Unsubscribed '^'^OO

Total 6,000 "
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"The Board of Directors shall have power

to accept payments, at pai', for any of the

capital stock of the corporation, in money or

property sold, to the corporation, taken at the

fair cash valne thereof, and any snch stock, so

issued, shall be fully paid, and so issued, but

shall nevertheless be subject to assessment as

herein provided. In the absence of actual

fraud, the judgment of the Board of Directors

as to the value of any such property shall be '

conclusive. 1

I

"Article VII. The members of the govern-

ing- Board shall be styled Directors, and shall

be five in number. They shall be elected in the

manner, and for the term prescribed by the by- >

laws and the Statutes of Nevada. All other offi-

cers shall be chosen by the Board of Directors

in the manner prescribed by the bylaws.

"Article YIII. The stockholders shall have

power to enact any and all by-laws necessary

for the government of the corporation, or the

conduct of the business of the corporation, not
,

inconsistent with these Articles of Incorpora-

tion, or with the laws of the State of Nevada, or

the United States, and to amend or repeal the

same at pleasure. [93]

"Article IX. The capital stock of this cor-

poration shall be subject to assessment, and

sale for nonpayment thereof, for the purposes

of paying the debts of, or purchasing property

for the corporation, in manner and form and
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to the extent prescribed by the by-laws and the

laws of the State of Nevada.

''Article X. The private property of tlie

stockholders or incorporators and stockholders

shall not be liable for the debts of the corpora-

tion."

PLAINTIFF'S EXHIBIT NO. 8,

is a certified copy of the Articles of Incorporation

of Old Channel Ditch Company, duly executed on

November 23, 1929, and acknowledged and filed as

required by law, which Articles of Incorporation

provide

:

"Know All Men By These Presents: That

we, the undersigned, who are citizens of tlie

State of Nevada, have this day voluntarily

associated ourselves together for the purpose

of forming a corporation under the laws of the

State of Nevada—and we hereby certify:—

"First: That the name of the said corpora-

tion shall be the 'Old Channel Ditch Conipanv.'

"Second: That the purpose and object for

which this Company is fonned is to purchase,

acquire, sell, convey, lease, mortgage and sren-

erally deal and operate in land, premises, water

and water rights, to build, rovf>frurf and main-

tain Dams, Reservoirs, Ditches, Flumes and

Acqneducts, for the storing, carrying and con-

ducting of water for irrigation and other pnr-

poses: to sell and lease water and the [94] nse

thereof for such purposes, and generally to deal

and operate in land, premises, water and water
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rights, and the acquiring and disposal of the

same, and the use thereof for irrigation and

other purposes :

''Third: That the place where the princip/e

business of said corporation is to be transacted

is in the town of Lovelock, Hiunboldt County,

State of Nevada:

''Fourth : That the term for which said Cor-

poration is to exist is Forty (40-years from and

after the date of this Incorporation:

"Fifth: That the nimiber of Trustees of

said Corporation shall be Seven (7), and that

tlie names and residences of the Trustees who

shall manage the affairs of the Corporation for

the first six months and shall serve until the

election and qualification of their successors

in said office are as follows to wit:

Name Office Residence

W. C. Pitt President Lovelock, Nevada,

John G. Taylor Vice-Pi*osideiit Lovelock, NcA^ada.

B. F. Lynip Secretary Lovelock, Nevada,

Hans C. Daiiim Treasurer Lovelock, Nevada,

Hiram Stoker Trustee Lovelock, Ncn-ada,

George Pitt Trustee Lovelock, Nevada,

J. T. Hauskius Trustee Lovelock, Nevada."

PLAINTIFF'S EXHIBIT NO. 9

is a certified copy of the Articles of Incorporation

of Union Canal Ditch Company, duly executed on

September 21, 1910, and acknowledged and filed as
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I required by law, which Articles of Incorporation

provide: [95]

I *'For the purpose of forming a corporation

I under the laws of the State of Nevada, the un-

dersigned, whose names appear in full herein,

hereby certify and agree as follows:

''Article I. The name of this corporation is

Union Canal Ditch Company.

"Article II. The location of the principal

place of business of the corporation in the State

of Nevada, is at the office of the First National

Bank, at the Town of Lovelock, County of Hum-

boldt, State of Nevada, and all regular meeting

of the stockholders, and all regular meetings

of the Directors, must be held at such office, but

the by-laws may provide, for the establishment

of branch offices elsewhere either in, or outside

the State of Nevada, and provide for the hold-

ing of special meeting odf the directors, or ad-

journed sessions of regular meetings at any

such office.

"Article III. The period of existence of this

corporation is unlimited.

"Article IV. In furtherance, and not iu lim-

itation of the powers now, or hereafter con-

ferred upon corporations by the laws of tlie

State of Nevada, or any other State or Terri-

tory in which the corporation may do lousi-

ness, the corporation shall generally have the

following powers, and is incorporated for the

following general purposes.
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**(1) To acquire by purchase, or otherwise,

to sell, lease, contract, exchange, or in any man-

ner secure lands for dam, ditch and reservoir

sites, together with rights of way and easements,

and in any lawful manner dispose of the same

in [96] whole or in part.

"(2) To acquire, own and in any lawful

manner dispose of water rights and privileges,

of any and every kind, and w^hile the owner,

or entitled to the possession of any such rights,

to in any lawful manner control or handle the

same.

''(3) To issue, sell, or otherwise dispose of

bonds, debentures, promissory notes and other

evidences of mdehtednaess necessary to raise

money to conduct the business of the corpora-

tion
;
and to secure the payment of any such

obligations, by properly executed mortgages,

deeds of trust, or other instruments in writ-

ing necessary and proper for that purpose.

''(4) To enter into, make and perform con-

tracts of any kind, with any person, firm, cor-

1

poration or association, county, city, state,

territory, or government as fully to all intents

and inirposes as natural persons might or could

do.

''(5) Generally without limitation or re-

striction, to do any or all things herein set forth,

to the same extent as natural persons might or

could do, as principal, agent, or contrnctor or
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otherwise, witli all the powers confeiTed by, or

not in conflict with the laws of the State of Ne-

vada, or any other place where the corporation

may do business.

'* Article V. The authorized capital stock of

the corporation is Eighty Thousand ($80,000.)

Dollars, divided into 8,000 shares, of the face or

par value of Ten ($10.) Dollars each, and the

amovmt of subscribed stock with which it will

commence business is Five Thousand ($5000)

Dollars. [97]

"Article VI. The names of the original sub-

scribers, the incorporators of this company,

together with the number of shares subscribed

by them respectively, are as follows:

Peter Anker 100 shares

Andrew Westfall - 100 "

Hans Jensen 100

Ing^^ert Hanson 100

Conrad Mortensen 100

Unsubscribed 7500

Total 8000 "

"The board of directors shall have power to

accept payment, at par, for any of the capital

stock of the corporation, in money paid or

property sold, to the corporation, taken at the

fair value thereof, and any such stock, so issued,

shall be fully paid, and so issued, but shall
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nevertheless be subject to assessment as herein

provided. In the absence of actual fraud, the

judgment of the board of directors as to the

value of any such property shall be conclusive.

'^ Article VII, The members of the govern-

ing board shall be styled directors, and shall be

five in number. They shall be elected in the

manner, and for the term prescribed by the by-

laws and the Statutes of Nevada. All other

officers shall be chosen by the board of direct-

ors in the manner prescribed by the })y-laws.

''Article A'lII. The stockholders shall have

power to enact any and all by-laws necessary

for the government of the corporation, or the

conduct of the business of the corporation, not

inconsistent with these articles of incorpora-

tion, or with the laws of the State of Nevada,

or the United States, and to amend or repeal

the same at pleasure. [98]

''Article IX. The capital stock of this cor-

poration shall be subject to assessment, and

sale for nonpayment thereof, for the purpose

of paying the debts of, or purchasing property

for the corporation, in manner and form, and to

the extent prescribed by the by-laws and the

laws of the State of Nevada.

"Article X. The private property of the

stockholders or incorporators and stockholders

shall not be liable for the debts of the corpora-

tion." [99]
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PLAINTIFF'S EXHIBIT 10

is a certified copy of a decree dated October 20,

1931, rendered by the Sixth Judicial District Court

of the State of Nevada, in and for the Coimty of

Humboldt, in Case No. 2804, entitled ^'In the Mat-

I ter of the Determination of the Relative Rights of

' Claimants and Appropriators of the Waters of the

i Humboldt River Stream System and Its Tribu-

taries," wherein the rights of claimants or appro-

priators of the waters of the Humboldt River

Stream System were determined by said court,

which decree, so far as here involved, determines:

''That the names of claimants or appropri-

ators or successors of the waters of the Hmn-

boldt River stream system and its tributaries

diverting waters from said Humboldt River

stream system for beneficial use, the source of

water supply, the means by which the water is

secured from the source and applied to bene-

ficial use, the year of priority, the cultured

acreage of harvest crop, meadow pasture and

diversified pasture, the legal subdivisions, sec-

tion, township and range, length of season and

duty of water for each of said claimants or ap-

propriators is hereby adjudged and decreed as

follows, to wit:" (Here are listed the respec-

tive priorities and rights of the various par-

ties, including certain rights and priorities ap-

purienant to the lands described in the com-

plaint herein, of which the following is typical

but not exclusive: [100]
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Cnlture Acres Location Doty of Water

Mea- DiTer-

dow sified Length

Pri- Har- Pas- Pas- Subdi- of Sea- Acre

orlty Test tare ture vision Sec, Tp. R. son CF.S. Feet

Claimant—JOHN G. TAYLOR
Source—Humboldt River.

Ditch—Old Channel in conjunction

with Young Ditch.

1888* 20.00 „ NI/2 3 27 31 3-15- 9-15 .163 60.00

1888* 60.00 NI/2 3 27 31 3-15- 9-15 .488 180.00

1888* 190.00 81/2 3 27 31 3-15- 9-15 1.545 570.00

1888* 66.10 N1/2 3 27 31 3-15- 9-15 .537 198.30

1888* 388.75
"

10 27 31 3-15- 9-15 3.159 1166.25

•As of May.

Source—Humboldt River.

Ditch—Irish-American, in conjunction

with Union Canal.

1887 136.05 SW14 22 27 31 3-15- 9-15 1.106 408.15)

Neither the Humboldt Lovelock Irrigation Light

& Power Company, Yoimg Ditch Company, Union

Canal Ditch Company, nor Old Channel Ditch

Company are by said decree found or determined

to have rights in or to the waters of said Humboldt

River stream system, except that Union Canal Ditch

Company was found to have certain rights in re-

spect of lands not here involved, which rights are

those referred to in the testimony of A. Jahn.

Said decree further provides: [101]

'*It Is Further Ordered, Adjudged and De-

creed that except such persons as may have

acquired rights to the use of the water of Hum-

boldt River stream svstem and its tributaries
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granted under applications to the State Engi-

neer under and by virtue of the provisions of

the statute, no person other than the parties

named herein have or claim any interest in or

to said water or in or to the use of said water

or any part thereof.

"That the order of the rights of the respective

appropriators of the waters of said stream and

its tributaries, and in which order they are

entitled to divert and use the said water, shall

be and is according to the date of the relative

priority of the right as herein set forth and

determined, and the first in order of time ac-

cording to the date of relative priority shall be

and is the first in order of right, and so on,

down to the date of the latest priority, and those

having prior rights are entitled to divert and

use the waters of said stream and its tributaries

when necessary for the beneficial use in con-

nection with the irrigation of their respective

lands, or otber useful and beneficial purposes

for which they are decreed a right of use, at all

times and against those having subsequent

rights, without let or hindrance, and whenever

the water is not required hy the appropriator

having a prior right to its use for the purpose

for which said water was appropriated, he must

and shall permit it to flow down in the natural

channel of the stream as it was wont to flow m

its natural course, without hindrance or diver-

sion thereof, and those having subsequent ri-hts
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are entitled to tlie use of such water and to

divert the same to [102] the extent of their

rights of appropriations, according to the order

of their priority rights; and at all times the

waters diverted shall be beneficially, econom-

ically and reasonably used without waste by

those having a right to do so by reason of the

priority of their rights.

"That the rights of appropriation hereby

confirmed are appurtenant to the lands herein

described for irrigation purposes, and the right

of use of the waters of said stream and its trib-

utaries by virtue of such T'ights of appropria-

tion are limited and confined to the irrigation

of the lands described herein to the extent of

said lands as herein set forth, and the priorities

herein confirmed confer no right of use of the

waters of said stream, and its tributaries, on the

lands other than those specified tracts to which

such rights of appropriation are herein set forth

as appurtenant. The right of a water user to

change the place of use of a vested water right,

in the manner, now or hereafter, pro^dded or

permitted by law shall not be prohibited or af-

fected by this decree." [103]

WILLIAM WOODBURN,

a ^^tness called on behalf of plaintiff, testified

:

I am an attorney at law, and in 1932 represented

The Reno National Bank in connection with a mort-
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gage taken by that bank from John G. Taylor, Inc.

I was also at that time a director of the bank.

Prior to the execution of the mortgage I had a

conversation Avith Mr. Taylor, president of John G.

Taylor, Inc., at which Mr. Randolph, secretary of

that company, was also present. It was made plain

to Mr. Taylor, and he expressed himself as agree-

able, that all property of every kind, nature and

description owned by John G. Taylor, Inc. was in-

tended to be given to the bank as security for the

uote secured by said mortgage. I do not recall

whethe]" anything was specifically said alioiit the

water rights incident to or appurt(^nnnt to the

lands. I was familiar in a general way with the

property owned by Mr. Taylor and knew that it

was irrigated. It was the intention of both parties

to the transaction that everything that John G.

Taylor, Inc. owned was intended to go as security

for the note.

ALLARD A. CAT.KINS,

a witness called on behalf of plaintiff, testified:

I am Manager of the San FraiicisfM^ Loan Agency

of Reconstruction Finance Corporation, and have

been since [104] June 1, 1932. I was Assistant

Manager from the opening of that agency from

about February 8, 1932, until T became Manager.

I had charge of the transactions with The Reno
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National Bank at all times, both before and after

becoming Manager.

I am familiar with the $700,000 note of John G.

Taylor, Inc. to The Reno National Bank and the

mortgages securing the same. The Reconstruction

Finance Corporation advanced to The Reno Na-

tional Bank $1,120,000 on April 26 and April 27,

1932, secured in part by assignment of the John G.

Taylor, Inc. note and mortgages. Prior to such ad-

vances being made I had discussions with Mr.

Sheehan, vice-president of The Reno National Bank,

w\th respect of the properties covered by said

mortgages. These transactions occurred between

February 10 and March 4, 1932. I was told by Mr.

Sheehan that all the property belongin<r to John G.

Taylor, Inc. was covered by said mortgages. I also

received a copy of a statement as of December 31,

1931, of John G. Taylor, Inc., certified by Mr. Wil-

cox, of The Reno National Bank, which statement

lists, among other properties, 3,000 acres of land

at Lovelock, Pershing County, Nevada, valued at

$50 per acre, and contains the statement with refer-

ence thereto that "Each of these ranches are

equipped with good dw^ellings, bunk houses, barns,

sheds, corrals, blacksmith shops and plenty of

water."

The subject of these properties was discussed in

considerable detail, as there was not time for the

[105] Reconstruction Finance Corporation to have

an appraisal of the property made. The Lovelock
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i
properties were pointed out as the most desirable

properties held by John G. Taylor, Inc. largely be-

cause of the quantity of ha}- and grain raised

I thereon, their use as winter feeding ground, par-

; ticularly for sheep, and there were detailed state-

I
ments as to water, volunteered by Mr. Sheehan or

,

made in response to my questions.

No mention was made in these discussions of any

stock of any companies, but the Lovelock properties

were named as being of particular value because of

the water they had, and the source of water was

named as the reservoir built by Mr. Pitt and Mr.

Taylor, and of which Mr. Taylor o\Yned the major

l)art. The land would always be fully watered, and

that fact was stressed because we knew the lan.d

without the water was worth nothing. On behalf of

Reconstruction Finance Corporation I would not

have approved the loan if I had beheved that no

water rights went wdth the land.

No mention of any water stocks was made m
any of my discussions with Mr. Sheehan, and I

made no request for hypothecation of any shares of

any stocks. Mr. Sheehan made no such demand or

request in my presence. I did not demand any such

pledge because I didn't know of the existence of

such stocks and had never heard of those companies,

hut I had heard of the water rights. [106]

Prior to disbursement by Reconstruction Finance

Corporation of the moneys referred to no investi-
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gation had been made as to whether John G. Taylor

was the owner of stocks in any of the w^ater com-

panies here involved. I did not know of the organ-

ization of such water companies and was not told

of their existence by Mr. Sheehan. I first heard

of their existence late in 1933, or early in 1934, in

connection with other litigation instituted by the

Receiver of the Bank of Nevada Savings & Trust

Company approximately one year after acceptance

of the assignment of the mortgages of John G.

Taylor, Inc. If I had known of the existence of the

welter companies I would have insisted on hypothe-

cation of their shares in order to preclude any

doubts and because we felt that we ought to have

everything and every scrap of paper owned by

John G. Taylor affecting the land, without evalu-

ating it.

JOHN V. MUELLER,

a witness called on behalf of plaintiff, testified:

I reside at Reno, Nevada, and am an engineer by

profession. I am familiar with lands in Lovelock

Valley, and particularly those which belong to John

G. Taylor and John G. Taylor, Inc., described in

the complaint herein and in the deeds and mort-

gages in evidence herein (Exhibits 1 and 2). Those

lands are to some extent irrigated, the source being

the Humboldt River. Those lands are irrigated

through the Irivsh American, the Sonth West, Young,

and Old [107] Channel ditches.
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The lands referred to are also described in Cer-

tificates 2130 and 2131 issued by the State Engineer

of Nevada September 18, 1935, for the appropria-

tion of water, certified copies of which certificates

were introduced in evidence as Plaintiff's Exhibits

11 and 12, and which respectively read as follows:

PLAINTIFF'S EXHIBIT NO. 11

"Application No. 1098 Certificate Eecord

No. 2130 Book 7 Page 2130

The State of Nevada

Certificate of Appropriation of Water

"Whereas, W. C. Pitt for H. L. I. L. & P.

Company has presented to the State Engineer

of the State of Nevada, Proof of Application

of Water to Beneficial Use, from Humboldt

River through H. L. 1. L. & P. Co. canal and

Reservoirs No's 1 & 2 for Irrigation stock-

watering and domestic purposes. The point of

diversion of water from the source is as fol-

lows: Approximately the center of the NW%
of Section 29, T. 33 N., R. 35 E., M. D. B. & M.

situated in Pershing County, State of Nevada.

'^Now Know Ye, That the State Engineer,

under the provisions of Section 29, Chapter 18,

Statutes of 1907 has determined the date,

source, purpose and amount of such appropri-

ation, together with the place to which such

water is appurtenant, as follows:
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Name of appropriator—Humboldt-Lovelock

Irrigation, Light & Power Co.

Post-office address—Lovelock, Nevada.

Amount of appropriation

—

°° 300 c.f.s. or

20,200 acre feet per annum of flood waters.

Period of use, from March 15th to Septem-

ber 15th of each year. [108]

"Date of priority of appropriation, August

21, 1908.

Description of works of diversion and stor-

age: Water is diverted by means of concrete

dam and headgates and conveyed through 121/2

miles of feeder canal to Reservoir No. 1 with

capacity of 17,700 acre feet and Reservoir No. 2

with a capacity of 2500 acre feet. Water from

the reservoirs is released through control gates

at the reservoirs into the main channel of the

Humboldt River and used for irrigation through

the Young, Old Channel, Lovelock Land and

Development Co., Irish-American and South

West ditches.

The stored waters as granted by this cer-

tificate are to be used only to supply any de-

ficiency in the irrigation of vested rights lands

herein listed as irrigated by direct diversion

from the Humboldt River and in no event shall

such combined use exceed any duty of water

decreed to such lands.

(See attached supplemental sheet for de-

scription of land to which water is appurte-

nant.)
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''The right to water hereby determined is

limited to the amount which can be beneficially

used, not to exceed the amount above specified,

and the use is restricted to the place where

acquired and to the purpose for which acquired.

In Testimony Whereof, I Alfred Merritt

Smith, State Engineer of Nevada, have here-

unto set my hand and the seal of my office,

this 18th day of September, A. D. 1935.

Recorded Sept. 21, 1935, Bk. #1, Page 26.

Pershing County Records.

[Seal] ALFRED MERRITT SMITH
State Engineer." [109]

(Supplemental sheet attached to

Certificate No. 2130)

"Description of vested right lands to which

water through Old Channel Dam and Ditch

System is appurtenant:

Portions of Sections 9, 10, 11, 12, 13, 14, 15,

16, 21, 22, 23, 24, and 27 of T. 27 N., R. 31 E.,

M. D. B. & M., and Section 18, T. 27 N., R. 32

E., M. D. B. & M.

''Description of vested right lands to which

water through Young Ditch System is appur-

tenant :

Portions of Sections 1, 2, 3, 4, 10, U, 12, of

T. 27 N., R. 31 E., M. D. B. & M.; Section 34,

T. 28 N.i R. 31 E.', M. D. B. & M.; Sections 6

and 7, T. 27 N., R. 32 E., M. D. B. & M.; and

Sections 30 and 31 of T. 28 N., R 32 E., M. D.

B. & M.
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''Description of vested right lands to which

water tlirough the Southwest Ditch is appur-

tenant :

Portions of Sections 27 and 28 of T. 27 N.,

R. 31 E., M. D. B. & M.

"Description of vested right lands to which

water through Irish-American Ditch is ap-

purtenant :

Portions of Sections 21, 22, 27, 28, 29, 30 and

31 of T. 27 N., R. 31 E., M. D. B. & M. ; and

Section 6 of T. 26 N., R. 31 E., M. D. B. & M.

"Description of vested right lands to which

water tlirough Lovelock Land and Development

Company 's Ditch System is appurtenant

:

Portions of Sections 7, 8, and 16, T. 25 N.,

R. 31 E., M. D. B. & M. ; and Section 12, T. 25

N., R. 30 E., M. D. B. & M."

PLAINTIFF'S EXHIBIT NO. 12

"Application No. 1948 Certificate Record

No. 2131 Book 7 Page 2131

The State of Nevada

Certificate of Appropriation of Water

"Whereas, Geo. C. Stoker, Pres., H. L. I. L.

& P. Co. has [110] "presented to the State

Engineer of the State of Nevada Proof of Ap-

plication of Water to Beneficial Use, from

Humboldt River through H. L. I. L. & P. Co.
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canal and reservoirs No's 1 & 2 for Iirigation

purposes. The point of diversion of watei- from

the source is as follows: Approximately the

center of the NWJ/4 of Section 29, T. 33 N.,

R. 35 E., M. D. B. & M. situated in Pershing

County, State of Nevada.

''Now Know Ye, That the State Kngineer,

under the provisions of Section 29, Chapter 18,

Statutes of 1907 has determined the date,

source, purpose and amount of such appropri-

ation, together with the place to which such

water is appurtenant, as follows:

Name of appropriator—Humboldt-IiOvelock

Irrigation, Light & Power Co.

Post-office address—Lovelock, Nevada.

Amount of appropriation

—

°° 450 c.f.s. or

29,570 acre feet per annum of flood waters.

Period of use, from March 15th to September

15th of each year.

Date of priority of appropriation—Febniary

10, 1911.

"Description of °°Note: This certificate cov-

ers additional and supplementary rights to

storage of flood and unappropriated waters of

the Humboldt River to those storage rights

granted under Certificate No. 2130 issued under

permit No. 1098. This additional storage has

been created by enlargement of feeder canal

and by raising levees of reservoirs No's 1 & 2

so as to provide maximum storage capacities
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of 28,970 acre feet and 20,800 acre feet respec-

tively for said reservoirs. The stored waters

under this certificate are to be used only [111]

to suj)ply any deficiency in the existing water

rights on lands irrigated by direct diversion

from the Humboldt River as described on sup-

plemental sheet and in no event shall such com-

bined use exceed the duty specified for such

lands

:

(Sve supi)lemental sheets for description of

huid to which water is appurtenant.)

"The right to water hei'eby determined is

limited to the amount which can be beneficially

used, not to exceed the amount above specified,

and the use is restricted to the place where

acquired and to the purpose for which acquired.

"In Testimony Whereof, I Alfred Merritt

Smith, State Engineer of Nevada, have here-

unto set my hand and the seal of my office, this

18th day of September, A. D. 1935.

[Seal] ALFRED MERRITT SMITH
State Engineer."

"Recorded Sept. 21, 1935, Bk. #1, Page 78.

Pershing Count}^ Records. Water Certificates.
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(Supplemental sheets attached to

Certificate No. 2131)

"Description of Land to Which Water Is Appurtenant

"Township Range Sec. SobdiTiaioB Acfm

25 N. 30 E. 11 620.00

12 633.40

25 N. 31 E. 2 WI/2 SWI/4 70.00

4 WI/2 NE14 76.35

4 WI/2, WI/2 SEV4 3GG.00

6 NVa NE14, SEI/4 NE1/4 GO.OO

7 NE14, NWI/4 NWy4, SV2

NWy4, S1/2 588.25

7 NEy4 NWI/4 •'^9.25

8 NEI/4 1-^0.00

8 Nwy4 i-^^--''

8 Sy2 305.00

9 m/2 200.00

10 wy> NEy4 '(^-^0

16 NEiA, Nwy4 SEy, NEy4 swy4,

sEy2 swy4 220.00

[Hi]
IfiO.OO

611.30

155.00

16 NWy4
18

19 NEy4

19 Nwy4, sy2
^^^-^^

20 SEys NEy4, Nwy4, Nys sy, 3bo.oo

26 N. 31 E. 12 Ny, NEy4 ^^-^

12 sy2 NEy4 ««-^^

12 Ny2 sEy4
^^-^2

12 sy2 sEy4
^^-^^^

12 wy2 2 .^.

20 Ey2 SEy4 '^'^

20 wy2 sEy4, Ey2 swy4 ^^-^-^o

2^ wy2 jggso
21 wy2 Ey2

22 Nyo, swy4, wy2 sEy4,

NEy4 sEy4 f6.f
28 NEy4, Ny2 sEy4

i«*-'^
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ship Range

31 E.

31 E.

Sec. SnbdiTisioB Acre*

28 SEI/2 SEI4 69.08

29 SWI/4 NEI/4, EI/2 NWiA 79.40

29 SEI/4 SEI/4 11.40

30 E1/2 NEy4, NEi/4 SEy4 30.00

32 E1/2 271.30

32 SW1/4 135.25

33 E1/2 NEy4 72.40

33 wy2 NEy4 69.60

33 Ey2 NWi^ 55.05

33 wy2 Nwy4 66.40

34 Ny, 225.00

34 sy, Ny, 45.00

34 SEy4 141.75

34 swyi 148.70

35 syo NEy4, SEy4 172.68

35 syg Nwy4, swy4 161.60

1 Ey2 EVo 71.55

1 wy2 Ey2 67.15

1 Ey2 wy2 63.75

1 \vy2 wyo 20.60

2 sy,, sy2 Ny2 253.30

3 336.10

4 Ey> 101.05

9 Ey2, Ey, WY2 340.95

10 Ny,, SWy4 N. of 0. C. Ditch 388.75

10 Ey2 SEy4 74.00

10 wi/2 SEy4 70.95

10 swy4 s. of 0. c. Ditch 67.00

]1 Ny, NEy4 19.00

11 wy2, Nyo SE14 295.51

[113]

n sy2 SEy4

1. -i

75.65

12 NEy4 147.51

12 Ny NW14 66.85

12 SEy4 155.00

12 Ey2 swy4 74.30

12 wy2 swy4 74.30



vs. Leo F. Schniitt IIT)

(Testimony of John V. Miicllei.)

Range See. SubdivUioB Arr*.

13 NEI/4 E. of Railroad 55.50

13 NEy4 W. of Ny. Nwy, I4:{,r)0

13 E1/2 SWV4 W. of
"

sy, Nwy4 y'j.r)0

13 EI/2 S\Vi/4 E. of
"

SEV4 152.98

13 wy^ SWV4 f.6.50

14 E14 NEV4 t:}.:};')

14 wy2 NEy4, Nwy4 224.70

14 sy2 27:{.r.r.

15 572.25

16 Ey,, Ey, wy. 30:].44

21 NEy^, eMj Nwy4, NVs SEy4,

SEy4 SEy4 lilO.'t.')

22 NEy4 145.05

22 Nwyt 153.00

22 SEy4 94.58

22 swy4 13G.05

23 NEyi, Nwy4 SEy4 w . of

Railroad 115.35

23 NW14 127.50

23 swy^ 1.S7.45

24 NWy4 E. of Railroad 9;M3

24 NW14 NWi/4 W. of Railroad 2.75

26 N1/2 Nwy4 w. of
< 1 :V2.H9

27 wy, NEy., Nwy4 179.70

27 wy2 sEy4 50.00

27 swy4 136.40

28 Eyo NEy4 73.14

28 Wi/s NEy4 70.75

28 NWy4 E. of Slouch 90.00

28 mYVi w. of " 57.76

28 sys
217.40

29 NEy4, sy2 Nwy4, swy4 238.95

29 sEy4 133.95

30 Ey2 sEy; 39.00

31 Ey2 NEy4 33.45

32 NEy> NEy4 51.20

32 NWiA, Ny2 swy4 80.92

127.80
33 Nwy4
35 Ey2, Ey2 wy2 364.34

369.60
36
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Township Range See. Sabdirision Acres

27 N. 32 E. 6

7

7

Ei/o, E1/2 of E1/2

NWI/4

Wl/o SEI4

of W1/2 179.50

150.95

65.40

7 SWI/4 W. of Railroad 54.63

18 E1/2 NWI/4 81.13

18 NWI/4 NWVi 35.00

18 SW14 NW1/4 35.60

18 NWI/4 SWI/4 35.00

28 N. 31 E. 33

34

EVa SEy4
NEI/4, SI/2

26.00

411.02

28 N. 32 E. 31 SEI/4

Total

155.00

18,340.44"

[114]

The so-called Taylor lands described in said cer-

tificates aggTegate a little over 2,000 acres. I have

been familiar with that property for over twenty

years. Alfalfa and grain are raised on that prop-

erty. I have made particular examination of this

property from time to time and am acquainted with

agricultural conditions generally in the State of

Nevada. Without irrigation these lands would be

valuable only for grazing land and worth from $1.25

to $2.50 per acre. As irrigated lands they are worth

from $50 to $100 per acre. These answers would

apply both as to the year 1932 and as of the present

time.

I am familiar with the decree adjudicating water

rights (Exhibit 10), and it is my opinion that with-

out the use of the Humboldt Lovelock Irrigation

Light & Power Company facilities the Taylor lands,

relying only on the natural flow of the Humboldt
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River, would not receive a sufficient amount of

water to produce crops, and that the value of tlio

lands would be approximately half of what it is

with the Humboldt Lovelock Irrigation Light &

Power Company reservoir rights.

The Taylor lands do not actually adjoin the Hum-

boldt River. Water is conveyed to those lands

through the Young, Old Channel, South West, and

Irish American, also known as Last Chance, ditches.

During the twenty years I have been familiar with

that property it has not received irrigation water

other than through these ditches.

The first ditch that irrigates lands in the Love-

lock Valley and any of the John G. Taylor lands,

is the Young Ditch. Water is diverted into the

Young Ditch by means of a dam in the Humboldt

River. The next point of diversion is what is com-

monly known as the Old [115] Chamiel Dam into a

ditch which, for a distance, carries the Old Chan-

nel Ditch water, the South West Ditch water, and

the Union Canal w^ater. The Old Chamiel Ditch

leaves this common diversion above the South West

Ditch and Avhere the South West Ditch takes off

and continues on is known as the Union Canal and

takes care of the Union Canal water. A\nien water

from the Humboldt from an upper reservoir, is

turned into the river at the opening of the reservoir,

it is carried down the Hmnboldt River and distrib-

uted to the Young Ditch, Old Channel, South West

and Irish-Americaji. The Irish-American has a
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separate dam in the Humboldt channel, the first one

below the Old Channel dam.

The State Engineer has regulated and directed

the diversion of water into these ditches for the past

six or eight years. The water when taken through

these ditches and on to the Taylor lands is devoted

to beneficial use thereon and has been since my
acquaintance with the property.

I know that the Humboldt Lovelock Irrigation

Light & T\)wer Company, Young Ditch Company

and Old Cliannel Ditcli Company are corporations.

I know that the Irish-American Ditch is not incor-

porated. It is my opinion that the Humboldt Love-

lock Irrigation Light & Power Company have water

rights which are put to beneficial use on the Taylor

lands, which are those evidenced by Certificates

2130 and 2131. The Young Ditch Company and Old

Channel Ditch Company [116] merely own ditches

and, so far as I know, have no water rights. Their

ditches ai'e used for the transfer and conveyance

of water to the Taylor lands, and there is no other

means for irrigation of those lands except through

those ditches. As representative of the State En-

gineer I participated in the division of water

through these ditches, and in the course of such

v\ ork I would confer with some individual desig-

nated as in charge of the distribution in the ditches

by these companies. I dealt only with these parties

in diverting water to the ditches, and after it

reached the ditches I paid no attention to it. The
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ionly basis I had to distribute water was in accord-

ance with the determination of the State Engineer

I

prior to the entry of the so-called Bartlett decree.

The State Engineer's order of determination as-

: signed the water not to the ditch companies but to

the individual property owners, and in allowing

,
wa,ter to be diverted I based my decision on the

!

finding as to the rights of such individuals.

In distributing water pursuant to the State

, Engineer's order and determination I determined

the amoimt and priority of the individual land

' owners served by the ditches and allotted water in

accordance therewith, and some individual ap-

pointed by the ditch companies attended to actual

distribution among the users. The amount allotted

to the respective ditches was determined by the de-

termination of the rights of individuals owning

property served thereby. In carrying out my dutu's

I I treated the ditch companies as agencies and instru-

i mentalities through which [117] the individual land

I owners received the water to which they were en-

titled.

ARCHIE MILLER,

a witness called on behalf of plaintiff, testified:

I am Supervising Water Conmiissioner of tlie

: Humboldt River and have held that position about

' six years. My duties are to superintend the distri-
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bution of the water from the Humboldt River to

lands in the Lovelock Valley. My office is subordin-

r.te to that of the State Engineer.

Prior to 1930 we were guided by the order and

determination (^f the State Engineer determining

the rights and priorities of appropriators in the

district. Since 1930 we have operated under the so-

called Bartlett decree (Exhibit 10).

I am familiar with the various companies prev-

iously mentioned. In making allocations of water

I have not had occasion to interview the executives

of those companies. Prior to 1928 the water commis-

sioner in Lovelock Valley, in addition to the duty

of diverting water from the river into the ditches,

also handled the reservoir water, and there was

quite a bit of complaint. In 1928 the reservoir com-

pany employed their own man and the State En-

gineer had nothing to do with the reservoir water

other than to see that it got into the ditch. The State

Engineer's office made no effort to interfere with

the representative of the Humboldt Lovelock Irri-

gation Light & Power Company. [118]

I had no direct connections with the other ditch

companies. Indirectly I did, in that the total quan-

tity which these ditches were entitled to was ascer-

tained and turned into the ditches for distribution

by the ditch companies' representatives.

I know that the allocation of water was made by

the State Engineer and later, by the decree, was to

the individual property owners, and that is what we
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tried to follow, I determined from the order or de-

cree how much water had been appropriated by the

land ow^ners served by a particular ditch and I al-

lowed to go into the ditch the water to which the

persons owning land along the ditch were entitled.

It would have been impossible to provide water

to these lands pursuant to the decree or order

without use of the ditches owned by these corpo-

rations.

A. JAHN,

a witness called on behalf of plaintiff, testified

:

I am Secretary-Treasurer of Union Canal Ditch

Company, and have been since 1926. That company

for nmny years has carried water from the Hum-

boldt River to lands in the Lovelock Valley, in-

cluding the lands formerly owned by John G.

Taylor. The company was incorporated in 1910. Its

incorporators w^ere owners of lauds served by its

canal. The canal was in existence prior to inc()r])0-

ration of the company. [119]

The decree establishing water rights (Exhibit 10)

shows certain rights to the Union Canal as appni-te-

nant to the described lands. The company does not

own lands and makes no claim to the water as

against the land owner.

John G. Taylor is shown as the holder of record

of 150 shares of the company's stock, and has been

since 1913.

The work of the company is keeping the ditch in
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repair and distributing water to the several owners

after it is put in the ditch by the State Engineer. It

derives its entire revenue by assessment, which is

used to pay for the maintenance of the ditch. Land

owners are entitled to the use of the ditch propor-

tionately to the amount of stock held by them. Its

ditch has been used to convey w^ater from the Hum-

boldt River to the Taylor lands, where it is placed

to beneficial use.

8,000 shares of the company's stock were issued

for cash, sold to the land owners along the ditch at

par, and the money used to build the canal. The

company never issued any stock for property.

The form of stock certificates used by the com-

pany is as follows:

''Location of Principal Office: Lovelock,

Nevada.

Resident Agent: PETER ANKER
Incorporated Under the Laws of

State of Nevada.

No. Shares

Union Canal Ditch Company [120]

''Capital Stock $80,000.00 8000 Shares,

Par Value $10.00 Each

Fully Paid Up and Subject to Assessments
'

' This Certifies that

is the owner of Shares of the

Capital Stock of

Union Canal Ditch Company

transferable only on the books of the Corpora-
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tioii by the holder hereof in person or by Allor-

ney upon surrender of this Cei-tificatc |)i-()i)('rly

endorsed.

In Witness Whereof, the said Coiporatioii

has caused this Certificate to be si^ied by its

duly authorized officers and to ho scaled willi

the Seal of the Corporation this day of

, A. D. 19

[Seal]

President Secretary

Shares $10.00 Each"

I have made a nunibci- of ti-ausfcrs of certificates

to Federal Farm Land Bank, as pledgee. UndcM- my

practice I would not issue a new certificate except

to a land owner along the ditch without authority

of the board of directors, although there is no such

limitation in the articles or by-laws of the coi-porn-

tion. '{'he company derives no revenue from its

operiitions, but the users of the ditch have paid

about 50 cents an acre per year for thv past twelve

or fifteen years for the operation and maintenance

thereof, and were entitled to the benefit of the use of

the ditch to convey water to their lands. 'Phis is

done by assessment. The amomit has varied in dif-

ferent years. Aside from this source there iwv no

other revenues. In a number of [121] cases certifi-

cates wcM-e transferred fn the Federal Land "Bank,

as jtled.iiee. Later, when they had foreclosed. n(nv

certificates to the Bank, as owner, were issu(^d.
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The transfers to the Federal Land Bank, as

pledgee, were made at the bank's request when they

had a mortgage on the land. If they acquired title

to the land, then the certificates would be trans-

ferred to them as owniers. All of the stockholders of

the company own lands supplied by water through

the ditches of the company, with the exception of

John 0. Taylor. In his case water is carried

through the company's ditch to the lands described

in the decree which he then owned. The moneys re-

ceived for maintenance of the ditch have averaged

50 cents per acre over a number of years. These as-

sessments have been imposed in different amounts

as (]ermf>d necessary by the directors. All the money

received by the company was through such assess-

ments at a certain rate per share. The number of

shares ownied was in proportion to the number of

acres owned by these parties. The company has

never been engaged in any business except the

maintenance of its canal and the transmission of

waters. Its only expenses have been in connection

with such ditches, and no stock has been sold to

persons not owning lands served by the ditch.

John G. Taylor acquired 150 shares in 1913, be-

fore I was a director. He was not a land owner at

that time. That stock was originally connected watli

lands served by the Union Canal owned by a man

named Lauritzen, who bought the land Avith the

stock and transferred it to W. C. Noteware, to

whom Certificate No. 63 for 150 shares was issued
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April -(i. 1!>1:;. Ndtcw.nv t ransfcrn'd to Tnylor, to

wliorii Certificate Nn. (i,') was issued Man-h IG. 1914.

'I'liei-e is iiotliiiiLT in till' articles or hy-laws of the

[12'2] e()nij)an> i^v in it.s stock certiticatcs limiting

the nse of tlie ditch in ])i-n|)ortiou to tlic amount of

stock held, 'riirrc has nc\cj- heen any casi* whrre

stock has p>ne deliiKjUent for ixtn-paymciit of om-

s<*ssinent or the neccssitx' nf taking any steps l»y

reason of such non-jtaynicnt. Sin<*e tlie issiianrt* of

the li)0 sliares to John (i. T.iylo!- the canal has Uth

I
used foi- the t i-;nisniission of water to the lands

owned li\' him at the time of issuance.

11. W. KM)nKl?TS()N.

a witness called on hehalT of |)lMintifT. testifie<l:

I a.m Seci-etary (d" the Old Channel Ditch Com-

pany, and have heen for foiir years. Tins ditch is

\\<vi\ to transmit water fj-oni the IhimhoMt Rivrr

to lands horderin^ on the ditch, hoth natural tlt.w

and storage water. Water has heen divertnl thrr»ugh

the ditch to the lands formerly owned hy .lolui H.

Taxloi-, and ai'plied to henefi<'ial us»' thereon.

The .^to(d<holdeis of the company Jill own lands

served hy water tran-nntted throuu:!) the ditch. ThiH

ha< heen tine throuirhout my acpiaintance with the

company. Its s..le hnsiness i> the maintenance and

operation .d" the <lit(di, and it owns no property. The

expen.v;(.s of maintenanc- and opei-ati<»n an* paid hy

assessment on the st<»ckholders.
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I am also secretary of Humboldt Lovelock Irri-

gation Light & Power Company. It maintains a

dam, impounding- waters whicb are, when needed,

discharged into the river and taken [123] out by

the ditches to which reference has been made. Cer- '

tain of such water is transmitted to the lands

formerly owned by Taylor and put to beneficial use

thereon. Taylor has been a stockholder of the com-

pany since its incorporation, holding about 37,000

shares, and the W. C. Pitt interests now hold about i

28,000 shares, (^ertain transfers have been made,
j

when Pitt sold portions of his ranch and with the

land transferred shares of stock. After such trans-

fer the water was put to })eneficial use on the lands

so transferred. Both of these interests hold Class A
stock, and the remainder of that class of stock is

also held by land owners served with water from

the company's facilities. No water has been fur-

nished to Class B stockholders since my connection

with the company.

Certificates have been issued to the Federal Land

Bank, as pledgee, also to the First National Bank of

Reno, Richard Kirman and C. R. Lewis, the latter

as pledgees of Mr. Pitt. These last named parties

now own the Pitt ranch, having foreclosed on it.

The mortgage was foreclosed about 1932, and the

stock transferred to these people as owners. I know

of only one case where stock was transferred to a

party not a land owner, and that is 990 shares of '

Class B stock held by one E. E. Sullivan. There



vs. Leo F. ScJnuitt 127

(Testimony of H. W. Robertson.)

have been some sales of the stock bctwccii one

farmer and another. The corporation itself lia> not

sold stock other than to land owners.

I know of no class A stock held by a jiei-son not a

[124] land owner.

Mr. Prince A. Hawkins owns 16,553 shares of

Class B stock. He also owns lands in the Lovelock

Valley. The Class B stock has not receivc^d water

for approximately 10 years, as there was not enuiigli

available to sei-ve that class.

The form of stock certificate issued by the com-

pany is as follows:

'incorporated under the

laws of Nevada

u^^ - Shares

Class Stock

Humboldt Lovelock Irrigation Light &

Power Co.

Capital Stock $145,953

Class A Stock, $120,953, Assessable

Class A Stock and Class B Stock, $145,9^3,

Assessable

'
' This Certifies that _

^'^
|^

owner of shares, of one dollar each,

full paid, but assessable, of the Class - ( api-

tal Stock of Humboldt Lovelock Irnunt.on

Light & Power Company transferable .mly on

the })ooks of the Company at Lovelock, Nevada,

m person or by duly authorized attorney. n,on



128 Pacific States Sav, d L. Corp.

(Testimony of H. W. Robertson.)

surrender of this Certificate properly endorsed.

''It is mutually agreed between the holder

hereof and the Humboldt Lovelock Irrigation

Light & Power Company and its stockholders

as follows : That Class A stock is entitled to the

preferential use of water from the Company to

a maximum quantity of Ten Thousand acre

feet each year, to be distributed pro rata [125]

if requested, for the irrigation of lands, owned

or irrigated by such stockholder, lying under

or irrigated by means of water used through

either the Irish-American or Last Chance, Old

Channel, Young, or South West ditch or ditches

situated in Lovelock Valley, Nevada, that such

preferential use is expressly limited to such

lands lying under said named ditches, and upon

Class A stock being transferred to a transferee

not a holder of Class A stock and not entitled to

exercise such preferential use. Class B stock

shall be issued to such transferee in lieu of the

Class A stock so transferred; that, subject to

such preferential right of Class A stock. Class A
stock and Class B stock is entitled and has the

same right to the use of water from the Com-

pany each 3^ear, to be distributed pro rata if re-

quested, for the irrigation of lands owned or ir-

rigated by such stockholder lying under or irri-

gated by means of water used through any ditch

or ditch system in Lovelock Valley Nevada;

that the price to be charged any stockholder of
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Class A stock or Class B stock for water fur-

nished for irrigation purposes shall not exceed

Seventy-five cents per acre foot per seasou and

this limitation of a maximum charge shall not

be increased by any amendment of the Articles

of Incorporation, or in any way or manner

whatsoever
;
provided, however, that the limita-

tion of said maximum charge of Seventy-five

cents per acre foot per season shall not apply to

any w^ater, in excess of the pro rata share, re-

ceived by any stockholder from the Company.

"In Witness Whereof, the said Compan}' has

cansed this [126] Certificate to be signed by its

duly authorized officers and to be sealed with

the seal of the Company at Lovelock, Nevada,

this dav of -..- ,
A. D. 19 „

Secretary President '

'

DEFENDANT'S EXHIBIT B

is a copy of the minutes of the incorporators' meet-

ing of Humboldt Lovelock Irrigation Light &

Power Company held July 20, 1909. The original

articles of incorporation of said company as therem

set forth differ from the amended articles shown ui

Plaintiff's Exhibit No. 1 in the provisions of para-

graph Fourth, which in the original articles pro-

vide as follows:

"Fourth. The total authorized capital stock

of this corporation shall be five hundred thou-
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sand dollars ($500,000.00), divided into five

liimdred thousand shares (500,000), of the par

value of one dollar ($1.00) per share, all of

which shall be common stock. The amount of

subscribed capital stock with which it will com-

mence business is two thousand dollars

($2,000.00) ; The amount actually subscribed is

two thousand dollars ($2,000.00), and the

amount actually paid up is one thousand dollars

($1000.00).

''After the amount of the subscribed price of

the capital stock has been paid in, or after it

shall have been issued as fully paid up, it shall

not be subject to assessments by the corporation

except for the following ])urposes. All stock

shall always be assessable and assessed by the

corporation, after the amount of the subscribed

price thereof [127] has been paid, and after it

shall have been issued as fully paid up, as well

as before, for the purpose of repairing and

maintaining the property and business of the

corporation and replacing its worn out or de-

stroyed property.

"The capital stock of this corporation may be

paid into the corporation either in cash, serv-

ices, or by sale and transfer to the company of

real or personal property, as in the judgment

of the Board of Directors seems most ad-

vantageous to the company, and stock may be

issued in exchange for such property, services,
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ov cash and in such amounts as the Board of Di-

rectors may advise."

Said minutes also show that upon tlic ofTci- of

W. C. Pitt to transfer to the company water

rights represented ])y Application No, 1098,

dated August 21, 1908, and other propei'ties,

15,000 shares of the company's stock were di-

rected to be issued to W. C. Pitt.

Said minutes further show that W. C. Pitt,

John G. Taylor and other parties liaving sub-

scribed for or expressed a desire to subscribe

for tlie capital stock of the corporation, it was

resolved

:

''Now Therefore, as an inducement foi- flic

immediate purchase of the capital stock of tlic

Company, in addition to the dividends, wliicli

said persons shall receive as stockholders, which

may from time to time be declared by the Di-

rectors, this Company is hereby authorizcnl to

enter into a contract with said persons whereby

this Company shall always, during the irrigat-

ing seasons, furnish to each of said [128]

persons, for irrigating purposes the use of such

proportion of the waters of this Company that

ma\' be designated by the Board of Directors

from time to time for irrigating purposes, as

his amount of stock in this Company, for which

he has now subscribed or shall subscribe for be-

fore August 19th, 1909, shall from time to time

bear to the total amoimt of subscribed stock in
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this Company, at a price not to exceed seventy-

five cents per year for each acre foot of water.

Provided however that the use of all waters of

this Company shall always be under and in ac-

cordance with the laws of Nevada, and all rules

and regulations which the Board of Directors

may from time to time establish. The President

and Secretary of the Company are hereby au-

thorized to execute such contra.cts on behalf of

the Company."

DEFENDANT'S EXHIBIT ''C"

is a copy of the by-laws of Humboldt Lovelock Irri-

gation Light & Power Company, which contain no

restriction as to sale or transfer of the stock of said

company. Said by-laws, however, provide in

Article XIII as follows:

"Sec. 1. The proper irrigation of lands be-

longing to the stockholders of this Company

shall always be this Company's primary object,

and during the irrigating seasons no waters of

this Company shall ever be used for any other
j

purpose if such waters are necessary to prop-

erly irrigate the lands of the Company's stock-

holders.
'

'

It was thereupon stipulated between counsel for

the respective parties that, pursuant to decree of

foreclosure and sale in an action pending in the

United States District Court, [129] in and for the
^

District of Nevada, entitled "W. J. Tobin, as Re- !
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eeiver of The Reno National Bank vs. .John (J.

Taylor, et al.," No. H-114, the lands sn])jeet to the

moT-t^age from John G. Taylor, Inc. t(» Tlic Reno

National Bank, set forth as Exhibit '2 licivin, .ind

the shares of stoek described in the coniidaint

herein were duly sold by the Special Master in

Chancery appointed by the Court, and that all liLrht,

title and interest of The Reno National Bank, Hc-

I

construction Finance Corporation, John 0. Taylor,

Inc. and John G. Taylor therein were duly sold ajid

thereafter became and are vested in the substituted

I

plaintiff, Pacific States Savings & Loan Company,

! without prejudice, however, to any rights of de-

fendant herein ; that said lands and said stocks were

separately sold pursuant to said decree; tbat such

separate sale was made without prejudice to the

claims of plaintiff that the stocks pass as an ap-

purtenance to the lands.

H. B. KRUSE,

a witness called on behalf of plaintiff, testified

:

I am Secretary of Yoimg Ditch Company, and

have been such since its organization in 191-). Hi''

total number of shares of said company is (i,(K)0, of

which 2,880 stand in the name of John G. Tnyloi-.

who is the largest stockholder of the conip.in> and

whose lands are the largest tract served l)y the

Young Ditch Company.
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The company maintains and operates the Yomig

Ditcli and I do not know of any other ])usiness in

wliich it [130] has heen engaged. Tliis has ])vei\ true

since its organization.

The water i)assed throngh the ditch is brought to

the lands of the various owners and there placed to

beneficial use. The stockholders are all land owners

served by the ditch, and I know of no stockholders

not owning lands served thereby. There have been

some transfers of stock to the Federal Land Bank,

as pledgee, in connection with mortgages on the

lands, but I do not think there have been any trans-

fers or sales of stock apart from such pledges.

The cost of maintaining the ditch is defrayed by

assessment on the stockholders. I know of no other

source of moneys wherewith to pay expenses. I do

not thiidv that the company itself claims any water

rights outside of the right to the ditch.

The form of stock certificate used by the company

is as follows:

"Incorporated Under the Laws of the State of

Nevada, August 21, 1915
^

'No Shares

Young Ditch Company

Capital Stock $60,000.00 6,000 Shares,

Par Value $10.00 Fully Paid and Assessable

Principal Office, Lovelock, Nevada

Resident Agent, John C Taylor

"This Certifies that _ is the

owner of _ Shares of the Capital
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Stock of Young Ditch Company transferable

only on the books of the Corporation by the

holder hereof in person or by Attorney upon

[131] surrender of this Certificate properly en-

dorsed.

"In Witness Whereof, the said Corporation

has caused this Certificate to be signed by its

duly authorized officers and to be sealed with

the Seal of the Corporation this day of

, A. D. 19

[Seal]

Secretary President

Shares $10.00 Each"

Certificate No. 14 for 142.81 shares of Yomig

Ditch Company stock was issued to Wanda Taylor

on December 23, 1918, and assigned to John G.

Taylor February 25, 1928. I do not know whether

she was a land owner along i^Q ditch during that

time. I think I know all the other stockholders.

When I issue certificates I do not require the stock-

holders to satisfy me that they are land owners be-

cause I know them all. I know of nothing in the

articles or by-laws of the company or the stock

certificate which requires that stockholders shall be

land ow^ners.

At the organization meeting of the company the

following resolution was adopted:

"On motion duly made, seconded and unani-

mously carried, it was resolved that the Presi-
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dent and Secretary of the company be author-

ized and directed to have the proper and neces-

sary deed of conveyance to this company of all

the interest of the subscribers of the capital

stock of this company, transferring all their

right, title and interest [132] of, in and to all

water, water rights, dams, ditches, canals,

flumes and easements now held and owned by

them in what is known as and called the Yoimg

Ditch, a co-partnership, the tenants in common

of said interest in said Young Ditch being as

follows: (names of parties here stated in reso-

lution)
;

"And be it further resolved that upon the

execution by said above-named parties of such

deed of conveyance to said Young Ditch Com-

pany, that the President and Secretary of this

company are hereby authorized and directed

to issue said parties, as payment in full for their

said interest in said Young Ditch, certificates

of stock in this corporation, fully paid up, in

amount as their respective interest so conveyed

bears to the number of shares 6,000, represent-

ing the capital stock of this company."

Such conveyances were made and stock issued in

accordance with that resolution, as appears from

the minutes of the meeting of the board of directors

held on November 1, 1915, as follows:

u* * * {\^^\ proper deed of conveyance be-

tween the subscribers to the capital stock of
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this company, conveying all their interest in

the Young Ditch to this company had been

drawn and had been signed and executed by

all said parties, with the exception of S. R.

Young, who refused to join in the incorpora-

tion and desired to hold his interest [133]

separate and distinct from that of the corpora-

tion.
'

'

1

1 At that time I owned a two-share interest in tlie

ditch and owned lands served thereby. I still own

the land but think that I executed some conveyance

[
to Young Ditch Company. I do not know wbether

such conveyance included any water rights.

The stock book shows that certificates were issued

for 253.31 shares to Nevada Fire Insurance Com-

pany, as pledgee of Mrs. Paula Jacobson. for 393.2

shares to Federal Land Bank of Berkeley, as

pledgee of H. M. Damm, and for 642.80 shares to

said bank as pledgee of John Holmstrom.

i

A copy of the by-laws of Yonns: Ditch Company

was introduced in evidence 1w defendant as Exhibit

*'F". The same contained no provisions restrictins:

stock ownership to land owners served by the diteli.

P. L. NELSON,

a witness called on behalf of defendant, testified:

On May 12, 1932, I was Cashier of The Reno Na-

tional Bank and of Bank of Nevada Savmgs &
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Trust Company. I have been such cashier since

1931, and prior thereto for about fourteen years

Assistant Cashier of tliose banks. After the banks

were closed I was employed by the Receivers of the

Bank of Nevada Savings & Trust Company in con-

nection with winding up its affairs. [134]

Three notes payable to Bank of Nevada Savings

& Trust Company, signed by John G. Taylor, Inc.,

by John G. Taylor, President, and A. R. Randolph,

Secretary, each dated at Reno, Nevada, payable on

demand, vdth interest at 7% per annum, one dated

May 12, 1932, in the principal amomit of $7500, an-

other dated May 28, 1932, in the principal amount

of .$10,000, and the other dated Jime 4, 1932, in the

principal amount of $15,000, were, while I was em-

ployed by the Receiver of the Bank of Nevada Sav-

ings & Trust Company, in the possession of the

Receiver and among the files and records of that

bank. Each of said notes bears a lead pencil nota-

tion in the upper left-hand corner of the initials

'M.S." These are the initials of Jerry Sheehan.

According to the then practice and custom of Bank

of Nevada Savings & Trust Company and The Reno

National Bank, it was the custom for the officer

making the loan to initial it for future reference

as the party who handled the transaction or would

be responsible for the loan.

The first note for $7500 has an endorsement show-

ing payment of $675 on principal made June 30,

1936, from the sale of 5 shares of First National
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Bank of Lovelock stock to C. H. Jones, 'iluit note

also has an endorsement showing pa}inent of $70.

interest to June 30, 1932.

The second note for $10,000 has an endorsement

showing payment of $62.22 interest to Jmie 30, 1932.

The $7500 note also has a lead pencil notation on

the bottom '* shearing" in Mr. Sheehan's handwrit-

ing. According to the [135] banking practice and

customs, that notation indicates that the advance

was made for shearing expenses of the maker. T

cannot say definitely whether the money advanced

was so used.

The $15,000 note dated June 4, 1932, lins a lead

pencil notation "taxes and wages," wliidi indi-

cates that the advance wn^ for the purpose of pay-

ing such items.

DEFENDANT'S EXHIBIT "H"

is in words and figures as follows:

"Reno, Nevada, April 29, 1932

"As collateral security for the payment of

all of my present indebtedness to Bank of Ne-

vada Savings & Trust Company, of Reno, Ne-

vada, and all of my future indel)tedness to said

Bank, which I may incur hereafter fi'oni any

cause or upon any consideration I have as-

signed, and do hereby assign, deliver and de-

posit with said Bank the followin- descri])ed

property, to-wit

:
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55 shs. Reno National Bank, Reno, Nev.

Ctf. No. 1030.

225 shs. First Natl. Bank, Winnenuicca,

Cap. stock, Ctf. No. 253

5 shs. First Natl. Bank, Lovelock, Nev.

Cap. stock Ctf. No. 49

50 shs. Reno Natl. Bank, Reno, Nev., Cap.

stock, Ctf. No. 673

15 shs. Churchill County Bank, Fallon, i

Nev., Ctf. No. 74

150 shs. Union Canal Ditch Co., Cap. stock,

Ctf. No. 65.

37,273 shs. Humboldt. Lovelock Irr. Lt. & Pr.

Class ''A" Ctfs. Nos. 2, 23, 59, 71, 74, 96,

99, 108 and 111

2,857 shs. Young Ditch Co., capital stock,

Ctfs. Nos. 16 and 24.

],121 1/3 shs. The Old Channel Ditch Co.

Cap. Stock, Ctfs. Nos. 27, 35, 59, 62, 70,

103.

of the - value of

Dollars, [136]

and hereby given authority to said Bank, or its

assigns, to call for such additional security as

it, or its assigns, may deem proper, which se- 11

cui'ity I agree to give on demand, and on de-

fault being made in giving such security or in
i

paying said indebtedness, then all of my indebt- !

edness to said Bank shall be considered due aud -

immediately payable, whether otherwise due or
j
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payable or not, at the option of said Bank, or

its assigns, and the said Bank is hereby given

authority to sell and deliver the whole or any

part of said property, at either public or private

sale, at any time or place, either with or without

demand for payment, either with or without

notice of such sale, and either with or without

advertisement of such sale, as said Bank, its

officers or agents may elect ; such demand, notice

and advertisement are hereby waived. At such

sale said Bank or any other person or persons

may become the purchaser of the whole or any

part of said property. After deducting all

costs and expenses incurred in connection with

such sale, including reasonable attorney's fee,

and the amount of said indebtedness, ont of

the proceeds of such sale, the snrphis, if any,

shall be paid to me or my heirs, or assigns,

and I agree to pay any deficiency there may be,

if any, in the payment of said indebtedness and

costs and expenses of such sale, after the pro-

ceeds of sale have been applied as aforesaid.

The Bank or its assigns, may permit the substi-

tution of security, and all substituted secuvitv,

and/or additional security, shall be subject to

the terms hereof as if oripnally deposited.

JOHN Ct. TAYLOR." fV>ll

All of the certificates described in Exhibit "H"

were in the possession of the bank at the time of the

receivership and have been and still are in the Re-
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ceiver's possession, except that for 5 shares of First

National Bank of Lovelock stock, which was sold.

Defendant introduced in evidence certificates rep-

resenting the stock described in the complaint

herein, all of which are in the form of the respec-

tive stock certificates of the companies, mentioned

as hereinbefore set forth, as follows:

Certificatv

No.

Ilun

Shares Date

boldt Lovelock Irrigation

Lif?ht. & Power Company Class A

2 7200 January 2, 1917

23 8120 January 2, 1917

59 100 January 2, 1917

71 1000 June 29, 1917

74 20000 June 17, 1918

96 450 November 10, 1924

99 270 May 18, 1925

108 49 September 12, 1927

111 84 November 12, 1927

Stock of Union Canal Ditch Company

65 150 March 16, 1914

Stock of Young Ditch Company

16 2714.20 January 23, 1918

24 142.80 February 27, 1928

27 20 January 31, 1902

[138]

Certificate Shares

No.

Old Channel Ditch Company

35 80 May 7, 1904

59 93% May 9, 1910

62 80 June 1, 1912

70 120 December 21, 1915

103 182 November 1, 1928
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! Each of said certificates was issued in the name
of John Gr. Taylor, and each thereof is endorsed in

blank by John G. Taylor in the presence of and

witnessed by J. SheehaJi. All of said certificates

were produced from the files and records of the

Bank of Nevada Savings & Trust Company re-

ceivership. The records of the Bank of Nevada

Savings & Trust Company show that there was

paid to John G. Taylor, Inc. the principal amount

of the notes above described, $32,500. The same note

teller handled the loan transactions for The Reno

National Bank and the Bank of Nevada Savings &

Trust Company. The teller at the time these trans-

actions were handled was Miss Jean Campbell.

Payments made for the account of the Bank of

Nevada Savings & Trust Company and receipts for

its account were totaled each day and the difference

credited or charged to the account of the Bank of

Nevada Savings & Trust Company on the books of

The Reno National Bank, with corresponding

entries on the books of the former. The $32,500

credited to John G. Taylor, Inc. was made through

a credit from The Reno National Bank to the First

National Bank of Winnemucca. Taylor had an ac-

count at the Winnemucca Bank but not at either

of [139] the Reno banks. The obhgation evidenced

by the notes mentioned was solely to the Bank of

Nevada Savings & Trust Company. With the ex-

ception of the pajanent on accoimt of principal and

interest previously described, the balance of prin-
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cipal and accrued interest, is still due to the Re-

ceivership of the Bank of Nevada Savings & Trust

Compam^
Mr. Seaborn, State Superintendent of Banks,

took over the Bank of Nevada Savings & Trust

Company December 9, 1932. I was employed by

him thereafter, in charge of its assets and supervi-

sion of necessary work. At that time the notes and

stocks previously described were in the files and

records of that bank and remained there through-

out the receivership of Mr. Seaborn and that of his

successoi*, Leo F. Schmitt, and have so remained

up to the present date.

The stock of the Bank of Nevada Savings &

Trust Company and that of The Reno National

Bank was held in corresponding interests by the

same stockliolders. The banks occupied the same

premises and had the same officers. The amounts

represented by the notes previously described were

advanced as follows: $7500, represented by the note

of May 12, 1932, was advanced on May 13, 1932;

$10,000, represented by the note of May 28, 1932,

was advanced on June 1, 1932, and $15,000, repre-

sented by the note of June 4, 1932, was advanced

Jmie 6, 1932. I do not recall seeing Exhibit "H"
prior to the time Mr. Seaborn, as Superintendent

of Banks, took charge of the Bank of Nevada Sav-

ings & Trust Compan}^ [140] on December 9, 1932.

I had nothing to do with its actual receipt. It is in

the customarv bank form used for many years. I
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do not know what happened to this pai-ticular docu-

ment.

It was part of my duties as cashier to kccj) in-

formed as to collateral deposited to secure loans. I

have no recollection of having heard an\i:hing about

the advances made to John G. Taylor, Inc. Jt was

not always customary to make any notation of the

collateral on the notes representing particular h)aus.

Sometimes it was done. It was not custouiary to

note loans in respect of wliich collateral was held

on the collateral envelope itself.

JERRY SHEEHAN,

a witness called on behalf of defendant, testified

:

From 1924 mitil the bank closed I was Vice-

President of Bank of Nevada Savings &. Trust

Company, and during the same period I occupied

the same position with The Reno National Bank. 1

was also a director of both banks. The personnel

and directorate of both banks was the same, the

same i)ersons acting in an equivalent capacity for

both throughout the period I was there. Both banks

conducted their business in the same banking room.

The initials ''J. S." on the notes of John G.

Taylor, Inc. to Bank of Nevada Savings & Tnist

Company, above described, are my initials. They

represent my approval and authorization of tbc

loan. The notation ''taxes and wages" on the ?j<] 5,000

note dated June 4, 1932, is in my liandwritiug. Tbe
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notation [141] was placed thereon to indicate the

purpose of the loan. I think I received the infor-

mation from the cashier of the First National Bank

of Winnemucca. The loan was made because it was

imderstood to be necessary to furnish Mr. Taylor

with some expense money. The notation on the

$7500 note "shearing," is in my handwriting, and

signifies that the request for money was for that

purpose.

I have no recollection of having seen the collat-

eral agreement dated April 29, 1932, defendant's

Exhibit "H". I do not know how it was obtained.

I am familiar with Mr. Taylor's signature, and the

signature thereon is his. I do not know of my own

knowledge whether collateral was exacted from

Jolm G. Taylor, Inc. as security for the notes above

referred to. I was familiar with the Nevada law

that no loans could be made by a savings bank in

Nevada without collateral. Until this morning I

never saw the stock referred to in the collateral

agreement. The transaction was handled through

Winnemucca to the best of my recollection.

I made the request of Mr. Taylor for the collat-

eral by way of stock in various corporations. At the

time we attempted to consolidate the Tajdor loans

in the early part of 1932, there was discussion of

security with Mr. Taylor, and he furnished a list

of all his property, both that of John G. Taylor,

Inc. and of himself personally. I do not recall that

the water stocks were specifically mentioned. He
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agreed to furnish as collateral everything that he

had. He complied with our request that he funiisli

as collateral all the stock in the various coi-pora-

tions. I know Mr. Taylor borrowed $32,500.00 f'T-oiii

the Bank of Nevada Savings & Trust Company

and gave his notes shown in the evidence and put

up collateral as shown by the collateral agreenient.

There was considerable discussion in the early

part of 1932 about the consolidation of the Tayloi'

loans, which were previously unsecured. Several

discussions were had, [142] both with Mi-. Taylor

and with the officials of the Reconstruction Finance

Corporation. It was repeatedly stated that all of

the ])ro])ei ty of John (1. Taylor, Inc. and John (I.

Taylor was to be put up as security. Following these

conversations the loans were consolidated into a

single loan of $700,000, represented by note from

John G. Taylor, Inc. to The Reno National Bank,

secured by chattel mortgage and real estate mort-

gage. At the time the real estate mortgage was

being prepared, Mr. Taylor was told that he was

expected to give all the security which his company

had, and he agreed to do so. This note and the

mortgages were later assigned to the Reconstruc-

tion Finance Corporation, which advanced to The

Reno National Bank more than One Million Dol-

lars. In the discussions with the officials of the Re-

construction Finance Corporation the properties

of John G. Taylor aud John G. I^aylor, Inc. were

discussed at considerable length. I answered all
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questions respecting the same to the best of my
ability. I probably stated that the Lovelock prop-

erties were irrigated, and probably told them about

the Pitt-Taylor dam. I knew that about 2,000 acres

of the land in question were irrigated and that the

Pitt-Taylor dam was used for such irrigation. I

probably told these officials of the value attaching

to the lands by reason of such irrigation.

The transaction with the Reconstruction Finance

Coi-poration was with The Reno National Bank,

and the Taylor loan was made by that bank. The

Bank of Nevada Savings & Trust Company had

nothing to do with it. At the time of the negotia-

tions v:e had no collatei'al. The mortgage was taken

[143] for the purpose of that transaction. The

mortgage was sulimitted to the representatives of

the Reconstruction Finance Corporation for their

consideration, and, after discussion, assigned to
;

them. I know of nothing other than the real estate I

and chattel mortgages so assigned. I

I supposed all the vested ^vater rights belonged

to John G. Taylor, Inc., but did not know that

they were represented by stock. I knew about the

reservoir stock but not about the ditch companies. :

I thought they were vested rights attached to the '

ranches. If I had known that John G. Taylor, Inc.

owned stock in the water companies I think I

would have asked for a transfer thereof. I do not

remember when, if at all, I first saw the water

stock certificates here in question. I must have ex-
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amined the collateral at the time of going through

the bank, but I do not recall it. It was our custom

to list the collateral behind each loan and furnish

the officers a copy of such report which should be

on file in each bank. I think this custom was ob-

sei'ved respecting these loans and collateral.

LEO F. SCHMITT,

a witness called on behalf of defendant, testified:

I am Receiver of the Bank of Nevada Savings &

Trust Company, and have served in that capacity

since February 28, 1934. 1 have possession of all

the assets and properties of that bank and received

the same from E. J. Seaborn, [144] the State Sup-

erintendent of Banks. Among the assets so received

were the collateral agreement and stock certificates

of the water companies, hereinbefore referred to.

These have been in my possession continuously

since my appointment.

In December, 1934, I paid an assessment of

$6522.77 on the stock of the Humboldt Lovelock Ir-

rigation Light & Power Company, and in No-

veiober, 1936, an additional assessment of $3354.57.

In March, 1936, an assessment of $112.15 was paid

on the stock of Old Channel Ditch Company. No

other assessments have been paid by me.

At the time of paying the assessments referred

to I kTi(>w there was a dispute respecting 0A\Tier-
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sMp of the stock, and before making payments it

was agreed with Reconstruction Finance Corpora-

tion that in the event it was adjudicated to be the

owner of the stock, the payments would be adjusted

in accordance with the rights of the parties;. [l45]

STIPULATION.

It is hereby stipulated that the foregoing state-

ment of evidence is a true, complete and properly

prepared statement of the substance of all of the

testimony and evidence introduced on the trial of

the above-entitled cause, and that the same may be

settled and allowed forthwith.

(Signed) BROBECK, PHLEGER &

HARRISON
ORRICK, DAHLQUIST, NEFF
& HERRINGTON
Attorneys for Plaintiff and

Appellant.

PLATT & SINAI
Attorneys for Defendant and

Appellee. [146]

ORDER SETTLING STATEMENT OF
EVIDENCE.

The foregoing statement of evidence is a true,

complete and properly prepared statement of the

substance of all of the testimony and evidence in-
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troduced and admitted on the trial of tlie above-

entitled cause in the United States District Court

for the District of Nevada, all parts not essential to

the questions presented by the appeal being omitted,

and the same is hereby settled, allowed and ap-

proved as the Statement of Evidence on Appeal

from the final decree of said court.

Dated : October 4th, 1938.

FRANK H. NORCROSS
District Judge.

[Endorsed] : Filed Oct. 4, 1938. [147]

[Title of District Court and Cause.]

STIPULATION AS TO RECORD.

It Is Hereby Stipulated by and between the

parties to the above-entitled matter that the parts

of the record, proceedings and evidence to be in-

cluded in the record on appeal herein be and the

same are hereby designated as follows

:

(1) Bill of Complaint;

(2) Denuirrer;

(3) Minute Order Overruling Demurrer; [148]

(4) Answer;

(5) Supplemental Complaint;

(6) Opinion of the Court;

(7) Findings of Fact and Conclusions of Law;

(8) Final Decree;

(9) Petition for Rehearing (omitting the argu-

ment in support thereof therein contained)

;
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(10) Memorandum Decision on Petition for Re-

hearing
;

(11) Petition for Appeal;

(12) Assignment of Errors;

(13) Order Allowing Appeal

;

(14) Undertaking on Appeal

;

(15) Statement of the Evidence;

(16) Order Enlarging Time to Prepare Tran-

script of Record and to Docket Appeal

;

(17) This stipulation.

The Clerk is hereby requested to prepare for

transmission to the Clerk of the United States

Circuit Court of Appeals for the Ninth Circuit, at

San Francisco, California, certified copies of the

aforementioned papers as and for the record on

appeal and to transmit the same, together with the

original citation, to the Clerk of said United States

Circuit Court of Appeals for the Ninth Circuit.

BROBECK, PHLEGER &
HARRISON

ORRICK, DAHLQUIST, NEFF
& HERRINGTON
Attorneys for Plaintiff and

Appellant.

PLATT & SINAI
Attorneys for Defendant and

Appellee.

[Endorsed] : Filed Oct. 4, 1938. [149]
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CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

District of Nevada—ss.

I, O. E. Benham, Clerk of the District Court of

the United States for the District of Nevada, do

hereby certify that I am custodian of the records,

papers and files of the said United States District

Court for the District of Nevada, including the

records, papers and files in the case of Pacific

States Savings & Loan Company, a corporation,

substituted for Reconstruction Finance Cor])ora-

tion, a corporation. Plaintiff, vs. Leo F. Schmitt, as

Receiver of Bank of Nevada Savings & Trust Com-

pany, Carson Valley Bank, Tonopah Banking Cor-

poration and Virginia City Bank, Defendant, said

case being No. 11-117 on the equity docket of said

court.

I further certify that the attached transcript,

consisting of 154 typewritten pages numbered from

1 to 154, inclusive, contains a full, true and correct

transcript of the proceedings in said case and of

all papers filed therein, together with the endorse-

ments of filing thereon, as set forth in ''Stipulation

as to Record" filed in said case and made a part of

the transcript attached hereto, as the [150] same

appears from the originals of record and on file in

my office as such Clerk in Carson City, State and

District aforesaid.



154 Pacific States Sav. & L. Corp.

I further certify that the cost for preparing and

certifying to said record, amonnting to $58.25, has

been paid to me by Messrs. Brobeck, Phlegar &

Harrison, of connsel for appellant in the above

entitled cause.

And I further certify that the original citation,

issued in said cause, is hereto attached.

AVitness my hand and the seal of said United

States District Court this 17th day of October,

A. D. 1938.

[Seal] O. E. BENHAM
Clerk, U. S. District Court,

District of Nevada. [151]

[Title of District Court and Cause.]

CITATION ON APPEAL.

Tl)e United States of America—ss.

'V\w President of the United States of America:

To Leo F. Schmitt, as Receiver of Bank of Nevada

Savings & Trust Company, Carson Valley

Bank, Tonopah Banking Corporation and Vir-

ginia C'ity Bank, and to Piatt & Sinai, his

attorneys. Greetings
:,

You are hereby cited and admonished to be

and appear in the United States Circuit Court of

Appeals for the Nintli [152] Circuit to be holden

at the City and Comity of San Francisco, State of

California, within thirty (30) days from the date

hereof pursuant to an order filed and of record in
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the office of the Clerk of the United States District

Court for the District of Nevada, allowing an

appeal from a decree made and entered on April

6, 1938, which became final on June 27, 1938, upoiL

the denial of a petition for rehearing seasonably

jnade and filed and duly entertained by the Court,

in the above-entitled cause wherein Pacific States

Savings & Loan Company, a corporation, substi-

tuted for Reconstruction Finance Corporation, is

appellant, and you are appellee, to show cause, if

any there be, why the said decree should not be

reversed and corrected, and why speedy justice

should not be done the parties in that behalf.

Witness The Honorable Frank H. Norcross,

Judge of the United States District Court for the

District of Nevada, this 22nd day of August, 1938.

FRANK H. NORCROSS
Judge of the United States Dis-

trict Court for the District of

Nevada. [153]

Due service and receipt of a copy of the within

Citation on Appeal is hereby achnitted, this 22nd

day of August, 1938.

PLATT & SINAI
Attorneys for Appellee.

[Endorsed] : Filed Aug. 22, 1938. [154]
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[Endorsed]: No. 9015. United States Circuit

Court of Appeals for the Ninth Circuit. Pacific

States Saving's & Loan Corporation, a corporation,

substituted for Reconstruction Finance Corpora-

tion, a coT'poration, Appellant, vs. Leo F. Schmitt,

as Receiver of Bank of Nevada Savings & Trust

Company, Carson Valley Bank, Tonopah Banking
i

Corporation and Virginia City Bank, Appellees.

Transcript of Record. Upon Appeal from the Dis-

trict Court of the United States for the District of

Nevada.

Filed October 18, 1938.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


